STATE BOARD OF ELECTIONS
6400 Mail Service Center e  Raleigh, NC 27699-6400

GARY O. BARTLETT Mailing Address:
Director PO Box 2169
Raleigh, NC 27602-2169
(919) 733-7173
Fax (919) 715-0135

October 8, 1998

Mr. George E. Wilson, Treasurer
Sampson County Republican Party
PO Box 1325

Clinton, NC 28328

Re: Advisory Ruling issued under G.S. 163-278.23
Dear Mr. Wilson:

In your letter dated September 29, 1998, you state that the Sampson County Republican Party is in the
process of totally renovating the headquarters it owns. New bathrooms, kitchen area, heat & air conditioning, new
lighting, store front, ceiling, carpet, walls, and other items have been built and paid for from the Building Fund. The
request for a ruling is to determine is whether or not building fun money can be used to purchase appliances, desks,
chairs, telephone system, and etc.

An October 7, 1994 opinion on "Political Party Building Funds" permitted State political parties to accept
contributions from business entities, including corporations into a separate segregated building fund. Provided
district and county executive committees strictly adhere to the provisions, district and county executive committee
building funds may accept business contributions. The provisions are as follows:

1. Business contributions solicited and accepted are designated for the building fund.

2. Potential business contributors are advised that all business contributions will be exclusively for the
building fund.

3. A separate segregated bank account in which only business contributions designated for the building

fund will be deposited is established.

4. The funds deposited in that separate account will be expended only to purchase or construct, or in

payment of the mortgage, for a headquarters, or to refund contributions if a facility is not acquired.

5. No business funds received will be used for the purpose of influencing Federal, State, or local elections.

6. No limit, other than on a voluntary basis, is placed on the amount of the business contributions,

individual or collectively, to the building fund.

7. The building fund contributions and expenditures shall be disclosed to the public in an annual report

filed at the Campaign Reporting Office, no later than the last Friday in January of the following year.

The opinion gave particular attention to the fact that the building fund ruling does not allow either
monetary or in-kind contributions from any business entity for headquarters rent and utilities, either as a part of a
building fund or into any political party fund or bank account.

After careful review, and considering that the opinion provides for a building fund to receive business
contributions only to purchase or construct or in payment of the mortgage for a headquarters, or to refund
contributions if a facility is not acquired, the response must be no. The Building Fund cannot be used to purchase
equipment and furnishings for headquarters and should refund any business contributions that remain after
reconstruction is complete and any mortgage is paid.

I am sorry this ruling is unfavorable. However, the Sampson County Republican Party may certainly pay
for equipment and furnishings from its treasury account holding funds contributed by individuals from their personal
funds.



Very truly yours,

Gary O. Bartlett
Executive Secretary-Director

STATE BOARD
OF ELECTIONS
133 Fayetteville Street Mail
Suite 100
Raleigh, North Carolina 27601

GARY 0. BARTLETT Mailing Address:
Executive Secretary-Director P.O. Box 2129
Raleigh, NC 27602
(919) 733-7173
Fax (919) 715-0135

February 17, 2000

Mr. Ray C. Tutterow,

Advertising Director

Davie County Enterprise

Record

Post Office Box 99

Mocksville, North Carolina 27028

Re: Campaign Advertising
Dear Mr. Tutterow:

Your letter asks several questions about disclosure for the media advertisement portion of the 1999
Campaign Reform Act. You seek an opinion pursuant to G.S. 163-278.23 because you are a candidate for Davie
County Register of Deeds.

After careful review by staff and counsel with the General Assembly and the Office of the Attorney
General, the undersigned officer offers the following answers to your questions and provides the attached
opinion.

The answer to your first question is yes. All advertisements in the print media require disclosure in the
form of a "legend" or the statement: "Paid for by (Name of candidate, candidate campaign committee,
political party organization, political action committee, referendum committee, individual, or other sponsor)."
The legend must be 5% of the height of the printed space of the advertisement, but can be no smaller than 12
point type (This is 12 point type).

The second question has several parts. In answer to the first part: small "business" or “pahn" cards
require a legend if the card includes support or opposition to clearly identified candidates or the candidates of a
clearly identified political party. A card of any size that expressly advocates the election or defeat of a candidate
must have a legend that is 5% of the height of the card, but no smaller than 12 point type.

The final part of the second question asks about posters displayed in yards and in windows. Yard signs
and window signs (approximately 14 x 22 inches), and barn signs (3 x 5 foot or similarly sized, posters used on
the sides of buildings, on walls, etc., generally without paying rental costs) are not considered media
advertisements and do not require a legend.



Campaign paraphernalia such as balloons, bumper stickers, shopping bags, and nail files, etc., imprinted
with a campaign message are not considered media advertisements and do not require a legend.

| trust these answers and the opinion provide the information you are seeking. Do not hesitate to contact
this office any time you have questions.

Sincerely,

Gary 0. Bartlett
Executive Secretary-Director

STATE BOARD OF ELECTIONS
133 Fayetteville Street Mall
Suite 100
Raleigh, North Carolina 27601

GARY O. BARTLETT Mailing Address:
Executive Secretary-Director P.O. BOX 2169
RALEIGH, NC 27602
(919) 733-7173
FAX (919) 715-0135

April 12, 2000
Representative Julia C. Howard
1023 Legislative Building
Raleigh, NC 27601-1096

Dear Representative Howard:

We are in receipt of your request for an opinion pursuant to N.C.G.S.163-278-23 concerning your involvement in a

golf event sponsored by the Cooleemee Historical Society and others. On March 22, 2000, our office provided you

with an oral opinion, and this letter serves as our response to your request for a written opinion pursuant to

N.C.G.S.163-278-23.

It is our understanding that you have been asked to lend your name and support to a golf tournament in which you
will be honored for your service to citizens of Davie and Davidson Counties. All fees, donations and proceeds will
be payable to the Cooleemee Historical Society. The event is not a campaign event and no proceeds will be payable

to, deposited in, or used by your campaign account.

It is our opinion that your support of the charitable event and the use of your name does not constitute election
activity that would be subject to the election laws of North Carolina, and therefore, would not need to be reported in

any way as a campaign activity.
If we can be of further assistance, please do not hesitate to contact us.

Sincerely,

Gary O. Bartlett
Executive Secretary-Director



STATE BOARD OF ELECTIONS
6400 Mail Service Center, Raleigh, NC 27699-6400

GARY O. BARTLETT Mailing Address:
Director P.O. Box 2169
Raleigh, NC 27602-2169
(919) 733-7173
Fax (919) 715-0135
October 2, 2000
Mr. Thomas A. Farr
Maupin Taylor & Ellis, P.A.
P.O. Box 12646
Research Triangle Park, NC 27709-2646

Re: Request for Opinion Pursuant to G.S. 163-278.23
Dear Tom:

In your letter of October 2, 2000, you request an opinion pursuant to G.S. 163-278.23 on two requirements
for political campaign advertisements recently added to the North Carolina Campaign Reporting Act.

The first question is relative to the requirement in G.S. 163-278.39(a)(5) that print media sponsored by a
political party must state in the legend whether or not the mailing is authorized by a candidate. You state that some
NCGOP candidates may be generally aware that the NCGOP is planning to conduct mailings into certain state
legislative districts and that some have given their positions on issues. It is further state that beyond that, no
Republican candidate has had any input into producing the mailings.

Considering the information submitted it is my opinion that the candidates have not authorized the mailings
described above. Provided no further coordination occurs between the NCGOP and the Republican candidates it is
appropriate for the NCGOP legend on these mailings to state:

"Paid for by the North Carolina Republican Party
Not authorized by a candidate"

G.S. 163-278.39(a)(6) requires the name of the candidate who benefits to be listed if the mailings are
coordinated with the benefiting candidates. It is not necessary for the legend to include the names of the candidates
who are intended to benefit from the mailing because there had been no consultation with them.

The second question is whether or not the requirement for disclosure as an in-kind contribution in G.S. 163-
278.11(b) applies to these mailings. The first part of the requirement that "a political party executive committee that
makes an expenditure that benefits a candidate or group of candidates shall report the expenditure, including the
date, amount, and purpose of the expenditure and the name of and office sought by the candidate or candidates on
whose behalf the expenditure was made" must be fulfilled.

The second part that "a candidate who benefits from the expenditure shall report the expenditure or the
proportionate share of the expenditure from which the candidate benefited as an in-kind contribution if the candidate
or the candidate's committee has coordinated with the political party executive committee concerning the
expenditure" is not required with the mailings. The reporting requirement is based on whether or not the mailings
were coordinated.

Please feel free to contact me if you need assistance.

Sincerely,

Gary O. Bartlett
Executive Secretary-Director



STATE BOARD OF ELECTIONS
6400 Mail Service Center e Raleigh, NC 27699-6400

GARY O. BARTLETT Mailing Address
Director PO Box 2169
Raleigh, NC 27602-2169
(919) 733-7173
Fax (919) 715-0135

November 22, 2000

Ms. Libby Anderson

North Carolina Academy of Family Physicians, Inc.
P.O. Box 10278

Raleigh, NC 27605

RE: Request under G.S. 163-278.23 for an opinion
Dear Ms. Anderson:

This is a response to your inquiry for the North Carolina Academy of Family Physicians Inc.'s political action
committee, FAMPAC.

When a PAC is formed by a professional organization, unless it's statement of organization differs; the PAC's
membership is limited to the members of the professional association. In that situation, since only members could
contribute to the PAC, any gifts to FAMPAC by non-members would be unlawful. We are assuming that your
continuing education courses are open to non-members. If they are, and you decide to solicit funds for FAMPAC, it
would be advisable to note in the solicitation that only members of the North Carolina Academy of Family
Physicians could lawfully contribute.

Assuming that the political action committee FAMPAC was properly formed and has continued to comply with the
election laws of North Carolina, a solicitation on your continuing education forms for this PAC, as set out in your
letter of November 13, 2000, would appear not to violate the election law if:

1. CONTRIBUTIONS WERE ONLY RECEIVED FROM YOUR MEMBERSHIP AND NOT FROM NON-
MEMBERS.

2. THE SOLICITATIONS FOR SUCH CONTRIBUTIONS WERE GIVEN ONLY TO YOUR MEMBERS AND
NOT ANY NON-MEMBER.

This would mean that if your solicitation was printed on the registration form, you would need to make sure that
particular type of registration form would not be sent to non-members. It might be simpler to give a separate
solicitation sheet to your members as they check-in at the registration table.

This is an opinion tendered under the provisions of G.S. 163-278.23.

Sincerely,

Gary O. Bartlett

STATE BOARD OF ELECTIONS
6400 Mail Service Center e  Raleigh, NC 27699-6400



GARY O. BARTLETT Mailing Address:
Director PO Box 2169
Raleigh, NC 27602-2169
(919) 733-7173
Fax (919) 715-0135

February 28, 2001

Mr. Ferrell Blount

Southern Republican Leadership Conference 2002
PO Box 12949

Raleigh, NC 27605

Re: Southern Republican Leadership Conference 2002
Dear Mr. Blount,

Your letter dated February 22, 2001 details the plans for the Southern Republican Leadership Conference
2002 (SRLC) and requests a ruling pursuant to G. S. 163-278.23.

Contingent upon all the assurances and performances set out in your letter, SRLC will not be required to
file a report disclosing the finances of the conference. The more important assurances given are as follow:

e The SRLC will be an independent business entity with separate accounts from the North Carolina
Republican Party.

o All funds raised from corporations will be solicited by SRLC and spent on the actual conference.

e The North Carolina Republican Party will collect registration fees and will not solicit or accept any
registration fees from any business entity.

e Any potential revenue derived by the North Carolina Republican Party will come totally from individual
participants.

The November 1, 1989 letter of this office from Executive Secretary-Director Alex K. Brock to Mr. R. Jack
Hawke and the October 31, 1989 letter of Mr. Hawke to this office, are attached and are incorporated into this
opinion by reference.

If any of the circumstances of the 2002 SRLC conference set out in your recent letter change, please contact this
office.

Sincerely,

Gary O. Bartlett
Executive Secretary-Director

Attachments: Your letter of February 22, 2001
Letter of Mr. Jack Hawke of October 31, 1989
This office's letter of November 1, 1989

cc: North Carolina Republican Party

STATE BOARD OF ELECTIONS
6400 Mail Service Center e  Raleigh, NC 27699-6400

GARY O. BARTLETT Mailing Address:



Director PO Box 2169
Raleigh, NC 27602-2169
(919) 733-7173
Fax (919) 715-0135
April 18, 2001

Mr. Duane Royal

Treasurer Sampson County Republican Party
PO Box 1325

Clinton, NC 28328

RE: Donation Use as to Party Headquarters
Dear Mr. Royal,

Your letter of March 29, 2001 requests guidance for political party building fund donation use and a ruling pursuant to GS 163-278.23. We
welcome your request in order to have the opportunity to provide more detail to all parties as to this issue.

GS 163-278.19B controls the issue of donations to political party headquarters building funds. Please note (4) of that statute that specifically
prohibits the use of building funds to pay utilities or to purchase equipment other than fixtures. Only expenditures authorized by GS 63-
278.19B(4) may be made from the building fund. As such, the building fund can not be used to:

@) Pay utilities
2 Purchase furniture unless it becomes a fixture
(3) Purchase computers or related information technology items unless they become fixtures

A display case affixed to the building would be a fixture, which could be paid for out of the building fund. A fixture is an item attached to realty
to which an expectation attaches that it will stay on or in the real estate. This would include light fixtures, sinks, bathtubs, commodes, heating
and air conditioning systems, built-in kitchen appliances, wallpaper or paint, installed carpet or flooring, widow dressings, and other similar
type items.

Since furniture and computers are not fixtures, they are not allowed to be paid under the provisions of GS 63-278.19(B). Thus the prohibition
against contributions from corporations and business entities would come into play to make in-kind donations, of these types and from the list
above, from businesses unlawful. In-kind donations by businesses of items and services allowed to be paid from a political party building fund
would be lawful.

This office would interpret the “renovation™ language found in the statute to allow repairs and maintenance to the building and fixtures (both as
to the cost of materials and labor) to be paid for out of a political party building fund. Maintenance would also include pest control, lawn-care,
and landscaping for the headquarters. Business entities would be able to provide funds or in-kind donations for these maintenance and repair
needs as per the provisions of GS 163-278.19A.

This office would interpret that maintenance of the building would also include the costs of maintaining property insurance upon it and fixtures,
but would exclude liability coverage and personal property coverage on non-fixture contents. Thus it may be necessary that the insurance
premium on the party headquarters be unbundled so as to determine the actual cost of property coverage to the building and fixtures.

The payment of property tax upon the building and its fixtures from the building fund will be allowed by this office, based upon the fact that the
payment of such taxes are necessary to maintain the building ownership in the political party, and that tax payments are often covered in escrow
accounts paid into jointly with the allowable mortgage payment. Since items of personal property can not be bought with building fund monies,
the tax on personal property can not be paid from the building fund.

Based upon a review of building fund reports filed with this office, it appears that disbursements from building funds for personal property have
been made. Notice is hereby given that this office will not review building fund reports for enforcement purposes for a period until July 1, 2001
to allow political party organizations to amend their building fund reports to reflect corrected disbursements. The parties are allowed, as well, to
amend their reports to reflect additional retroactive disbursements from building funds based upon any allowance of the same contained in this
opinion. | would also ask the state parties headquarters staff to share this information with counties that have or plan to have county
headquarters.

Sincerely,

Gary O. Bartlett
Executive Secretary-Director



Cc: North Carolina Democratic Party
Cc: North Carolina Republican Party
Cc: North Carolina Libertarian Party

STATE BOARD OF ELECTIONS
6400 Mail Service Center ® Raleigh, NC 27699-6400

GARY O. BARLETT Mailing Address
Director PO Box 27255
Raleigh, NC 27611-7255
(919) 733-7173
Fax (919) 715-1035

July 25, 2001

Attorney Steven B. Long
Maupin, Taylor, and Ellis
PO Box 19764

Raleigh, NC 27619-9764

RE: Your Letter of July 16, 2001

Dear Mr. Long:

This letter contains an opinion of this office being reported as per GS 163-278.23.

There is no legal requirement under GS 163-278.7A or any other North Carolina election law or regulation that
requires a separate bank account to support only the North Carolina activities of an FEC-registered PAC. The
conclusion in your July 16, 2001 letter is correct under the current law.

If any of the circumstances set out in your recent letter changes, please contact this office.

Sincerely,

Gary O. Bartlett
Executive Secretary-Director

STATE BOARD OF ELECTIONS
6400 Mail Service Center ® Raleigh, NC 27699-6400

GARY O. BARLETT Mailing Address
Director PO Box 27255
Raleigh, NC 27611-7255
(919) 733-7173
Fax (919) 715-1035

July 26, 2001

Ms. Glenda Clendenin, Director
Moore County Board of Elections
PO Box 787

Carthage, NC 28327



Re: Your July 3, 2001 request for an opinion
Dear Ms. Clendenin:
This letter contains an opinion of this office pursuant to GS 163-278.23.

The answer to your first question is that it is permissible for a PAC to organize for the sole purpose of supporting a
candidate. The fact that there is a candidate's committee already formed is not relevant.

A PAC can only contribute up to $4000 per election to a candidate. An election is considered as a primary, second
primary (if on the ballot), a run-off election, and an election to fill a vacancy, and a general election. (See GS
163.278.6(8)) So it is possible to give up to $12,000 to a candidate goes through a primary, second primary, and a
general election.

As to your question about possible in-kind contributions when a PAC makes expenditures for a candidate, the
expenditure aren't treated as in-kind if they are independent expenditures. However if the expenditures were
coordinated, those expenditures from a PAC, even one controlled by a candidate or a group of candidates, must be
shown in-kind on the one or more of candidate's committee report. A coordinated expenditure benefiting more than
one candidate will have to reported in-kind on each benefited candidate's report and properly noted in the PAC
report.

It is permissible for a candidate to allow a PAC to handle campaign activities as long as the contributions and
expenditures are fully reported. However, the $4,000 contribution limitation would apply.

If expenditures and other campaign efforts by a PAC, group, or individuals benefit a candidate, and are performed in
coordination with that candidate's campaign, then those expenditures will be counted toward the $4,000 contribution
limit. In other words, a person or PAC could not spend $3,000 on a coordinated mailing for a candidate and then
contribute $4,000 on top of that. The later contribution would be limited to $1,000 the remaining balance of the
$4,000 contribution limits after the $3,000 coordinated mailing. 1f the PAC makes an expenditure that benefits more
than one candidate, then the coordinated expenditure is offset against the $4,000 contribution limitation of each
candidate benefited. So if the mailing referred to above supports three candidates, then $3000 is offset against the
$4,000 limit that the PAC may give each of the three candidates. Again, the reporting requirements will mandate
that each of the candidates reports must show this as a contribution and the PAC report must show it as an
expenditure benefiting more than one candidate.

Expenditures by PACs, groups, or persons that may benefit a candidate, but are not done in coordination with that
candidate's campaign are independent expenditures and not subject to the $4,000 contribution limit. However, GS
163-278.12 requires the reporting of independent expenditures in excess of $100. The general prohibition against
campaign contributions by corporations and business entities would apply to coordinated expenditures and
independent expenditures.

Who determines what is coordinated or independent? The elections office in which the campaign must file its
reports determines the issue, and this issue must be studied on a case by case basis. As a general rule, in order to find
coordinated expenditures, there must have been some prior communication between the provider of the expenditure
and the candidate. For instance, a citizen sends a candidate a print ad he plans to run to a candidate, asking for the
candidate's review of the ad. The candidate makes a change in the ad, and sends it back. That has become a
coordinated expenditure. But if the candidate received the unsolicited ad for review and does nothing, then if the ad
is run, it continues to be an independent expenditure. If a county office has questions or concerns on these type
issues, the State Board of Elections office will offer advice upon request.

Based upon recent court decisions involving our office, it appears that groups that deal with issue advocacy and do
not expressly ask voters to or not to "vote" or "support” a candidate, are not considered PACs and do not have to file
as a PAC or report their activities. Again, this office would be more than happy to consider any situation that might
present itself to your office.

Sincerely,



Gary O. Bartlett
Executive Secretary-Director

STATE BOARD OF ELECTIONS
6400 Mail Service Center ® Raleigh, NC 27699-6400

GARY O. BARLETT Mailing Address

Director

Ms. Becki Gray

PO Box 27255
Raleigh, NC 27611-7255
(919) 733-7173

Fax (919) 715-1035

July 26, 2001

House Minority Leader’s Office
NC House of Representatives

Raleigh, NC

RE: GS 163-278.13B

Dear Ms. Gray:

This letter contains an opinion of this office being reported as per GS 163-278.23. The prohibition against fund-
raising during the General Assembly session is found in GS 163-278.13B, parts of which are set below.

163-278.13B. Limitation on fund-raising during legislative session.
(a) Definitions. — For purposes of this section:

)

()
3

(4)

()

"Limited contributor” means a lobbyist registered pursuant to Article 9A of Chapter 120 of the
General Statutes, that lobbyist's agent, that lobbyist's principal as defined in G.S. 120-47.1(7), or a
political committee that employs or contracts with or whose parent entity employs or contracts
with a lobbyist registered pursuant to Article 9A of Chapter 120 of the General Statutes.

"Limited contributee™ means a member of or candidate for the Council of State, a member of or
candidate for the General Assembly.

The General Assembly is in "regular session" from the date set by law or resolution that the
General Assembly convenes until the General Assembly either adjourns sine die or recesses or
adjourns for more than 10 days.

A contribution is "made" during regular session if the check or other instrument is dated during the
session, or if the check or other instrument is delivered to the limited contributee during session,
or if the limited contributor pledges during the session to deliver the check or other instrument at a
later time.

A contribution is "accepted" during regular session if the check or other instrument is dated during
the session, or if the limited contributee receives the check or other instrument during session and
does not return it within 10 days, or agrees during session to receive the check or other instrument
at a later time.

(b) Prohibited Solicitations. — While the General Assembly is in regular session, no limited contributee or the real or
purported agent of a limited contributee shall:

(1)
@)

Solicit a contribution from a limited contributor to be made to that limited contributee or to be
made to any other candidate, officeholder, or political committee; or

Solicit a third party, requesting or directing that the third party directly or indirectly solicit a
contribution from a limited contributor or relay to the limited contributor the limited contributee's
solicitation of a contribution. It shall not be deemed a violation of this section for a limited
contributee to serve on a board or committee of an organization that makes a solicitation of a



limited contributor as long as that limited contributee does not directly participate in the
solicitation and that limited contributee does not directly benefit from the solicitation.
(c) Prohibited Contributions. — While the General Assembly is in regular session:

1) No limited contributor shall make or offer to make a contribution to a limited contributee.

2) No limited contributor shall make a contribution to any candidate, officeholder, or political
committee, directing or requesting that the contribution be made in turn to a limited contributee.

3) No limited contributor shall transfer any amount of money or anything of value to any entity,

directing or requesting that the entity use what was transferred to contribute to a limited
contributee.

4) No limited contributee or the real or purported agent of a limited contributee prohibited from
solicitation by subsection (b) of this section shall accept a contribution from a limited contributor.
(5) No limited contributor shall solicit a contribution from any individual or political committee on

behalf of a limited contributee ....................
It is important to note the definition of "limited contributor” and "limited contributee™ which restricts the article's
prohibition of giving to a registered lobbyist, that lobbyist's agent, the lobbyist's principal (who the lobbyists
represents), or a political committee that employs or contracts with or whose parent entity employs or contracts with
a registered lobbyist. A political committee of a legislator can not solicit funds, during a session, from a registered
lobbyist or anyone that works for or has a registered lobbyist. A fundraiser that involves individuals, who are not
lobbyists or work for or have hired lobbyists, during the current session, is allowable under the law.

Sincerely,

Gary O. Bartlett
Executive Secretary-Director

STATE BOARD OF ELECTIONS
6400 Mail Service Center e Raleigh, NC 27699-6400

GARY O. BARTLETT Mailing Address:
Director PO Box 27255
Raleigh, NC 27611-7255
(919) 733-7173
Fax (919) 715-0135

January 10, 2002

Mr. Bill James
2010 Draymore Lane
Matthews, NC 28105

Dear Mr. James:

In a letter dated October 11, 2000, Susan Nichols of the Office of the Attorney General determined that certain
personal gifts made to Mr. Arthur Griffin, an elected member of the Charlotte-Mecklenburg Board of Education,
were not "contributions" governed by and reportable under the campaign finance reporting laws of North Carolina.

By a series of emails beginning in November 2001, and continuing most recently on January 2, 2002, you report that
you have received a check for $100 from an entity called "Kearns and Company," which you have not cashed. You
state that you are aware that you may not receive political contributions from business entities, but, citing Ms.
Nichols's letter, you state further your intention to cash the check and treat it as a personal gift, not a campaign
contribution. In that connection, you ask several questions which | will attempt to answer in this opinion.



Because analysis of your questions may be applicable to other potential candidates, | am responding pursuant to the
paragraph in N. C. Gen. Stat. 163-278.23 which authorizes the Executive Director of the State Board of Elections to
issue opinions to candidates and others. As required by this statute, this opinion will be filed with the Codifier of
Rules to be published unedited in the North Carolina Register. This opinion will also be posted on the web page for
the State Board of Elections (www.sboe.state.nc.us).

Your series of e-mails beginning in November 2001, present several questions. First, you ask whether your may
accept a contribution of $100 from "Kearns and Company" with a residence listed as the business address. You
believe the company is owned by a husband and wife and has not been incorporated. Under N. C. Gen. Stat. 163-
278.6(6) a contribution is defined as

"any advance, conveyance, deposit, distribution, transfer of funds, loan, payment, gift, pledge or
subscription of money or anything of value whatsoever, to a candidate to support or oppose the
nomination or election of one or more clearly identified candidates, to a political committee, to a
political party, or to a referendum committee, whether or not made in an election year... ."

Since you characterize the check from Kearns and Company as a contribution, it must have been given in support of
your future candidacy or towards a debt still extent from a previous candidacy.

Your specific concern is whether the campaign finance statutes permit you to accept corporate or other business
contributions. Pursuant to N. C. Gen. Stat. 163-278.19, a "corporation, business entity, labor union, professional
association or insurance company" is prohibited from making contributions to a candidate. Exceptions to this
prohibition include when a corporation forms a political committee and makes contributions through it or the donor
is an entity that meets the criteria of N. C. Gen. Stat. 163-278.19(f). The case which you reference, N. C. Right to
Life, Inc. v. Bartlett, 168 F.3d 705 (4™ Cir. 1999), caused the General Assembly to legislate the exception set forth in
163-278.19(f) but did not otherwise remove the prohibition against business entities making contributions to
candidates.

The campaign reporting staff will assume that any report listing a contribution by "Kearns and Company” is a
business contribution, even when the address for the company is a residence, unless your obtain assurances from the
contributor that he or she is making the contribution from personal funds maintained in a partnership account.
Without documentation such as a letter so stating, you should not accept the contribution and if you have deposited
it, you should return the contribution.

Your second question is when you are considered a "candidate" for campaign reporting purposes. A "candidate" is
defined for the campaign reporting article in N. C. Gen. Stat. 163-278.6(4) as follows:

"The term 'candidate' means any individual who, with respect to a public office...has filed a notice
of candidacy or a petition requesting to be a candidate, or has been certified as a nominee of a
political party for a vacancy or has otherwise qualified as a candidate in a manner authorized by
law, or has received funds or made payments or has given the consent for anyone else to receive
funds or transfer anything of value for the purpose of exploring or bringing about that individual's
nomination or election to office. ... Status as a candidate for the purpose of this Article continues if
the individual is receiving contributions to repay loans or cover a deficit or is making expenditures
to satisfy obligations from an election already held."

You state in your initial e-mail that you have an open campaign account. The Kearns and Company contribution
was apparently intended for it. Your question about the permissibility of accepting a corporate contribution
indicates the donation was a political contribution and not a personal gift. The intent of the person or persons
making a donation at the time it is given, and the context in which the donation is made, is very important in
determining whether it is a political contribution or a personal gift. Now you would like to characterize the
contribution from Kearns and Company as a personal gift rather than a campaign contribution. To do so would be
inconsistent with the apparent intent of the original contribution. You initially characterized it as a contribution and
your e-mail gave no indication that it was a gift to you individually. This is the key distinction between the facts
you have posed and those underlying the dinner honoring Arthur Griffin. All the evidence in that situation was that



funds in excess of the expenses for the dinner honoring Mr. Griffin might be given to him as a personal gift. The
donors of those funds did not intend for them to be used to support or oppose his candidacy for elective office or his
duties in office and they were not solicited for that purpose.

You are correct that it is possible for a candidate to undermine the campaign reporting system by accepting gifts
from individuals, loaning his or her campaign the same amount of money as the gift, and then maintaining it was
never intended to be a political contribution. Quite frankly, the campaign reporting system is dependent on the
honesty, integrity, and desire of candidates and their supporters to comply with applicable statutes. It is the intent of
the law to regulate and provide disclosure of contributions made to candidates or to elected officials in support "of
their duties and activities while in an elected office." N. C. Gen. Stat. 163-278.346. It is not the intent of the
campaign reporting statues to regulate personal gifts made to candidates or elected officials by friends and family
members for the recipient's personal use. Thus, | appreciate your stated desire to comply with applicable statutes
and your forthrightness in characterizing the check you received from Kearns and Company as a contribution and
not as a gift. You may not, however, now change its character as a contribution by choosing to "accept” it as a
personal gift.

Finally, there are motions pending in the case of N. C. Right to Life, Inc. v. Leake (E.D.N.C. No. 5:99-CV-798-
BO(3)). There is no date by which the court must rule on these motions. If the decision on the motions has some
bearing on this opinion then | will so inform you. Until you receive notification that this opinion is no longer in
effect, you may rely on it as to the facts on which it is based.

Sincerely,

Gary O. Bartlett
Executive Secretary

cc: State Board of Elections Members
Kim Westbrook, Deputy Director Campaign Reporting
Peter S. Gilchrist, 111, District Attorney for the 26th Prosecutorial District
Molly Masich, Director of APA Services, N. C. Register
Susan K. Nichols, Special Deputy Attorney General
Robert Joyce, Institute of Government
Dot Presser, Former State Board of Elections Member

STATE BOARD OF ELECTIONS
6400 Mail Service Center e Raleigh, NC 27699-6400

GARY O. BARTLETT Mailing Address:
Director PO Box 27255
Raleigh, NC 27611-7255
(919) 733-7173
Fax (919) 715-0135

May 8, 2003

Senator Virginia Foxx

11468 Highway 105

Banner EIk, N.C. 28604

RE: Request for formal opinion as to GS 8§163-278.5 and GS § 163-278.13B

Dear Senator Foxx,



This letter contains an opinion of this office being reported as per GS § 163-278.23.

You have requested if it is possible for your active Congressional political committee to continue to solicit and
accept political contributions during the course of your campaign for Congress. The North Carolina State Board of
Elections can only answer that question from the perspective of North Carolina campaign reporting laws. This office
can not give you an opinion that such operation would or would not violate Federal election laws. The Federal
Election Commission is the entity that is empowered to render such an opinion in the context of Federal election
law.

Under North Carolina law, the concurrent operation of the two political committees would be acceptable as long as
the various contributions to the different committees are clearly designated as required by GS § 163-278.20, and the
contributions to your State Senate committee comply with the other legal restrictions contained in Chapter 163 of
the General Statutes. This conclusion is based upon a reading of GS § 163-278.5, which clearly precludes the
application of Article 22A of Chapter 163 of the General Statutes to elections for federal office.

You have also made inquiry as to whether the provisions of GS § 163-278.13B prevents the solicitation and
acceptance of campaign contributions for your Congressional campaign during the prohibited time periods and from
the prohibited contributors. It appears that GS § 163-278.5 would again prevent the application of this state statute to
your campaign for the Federal office of U.S. Congresswoman..

The opinion of this office that GS § 163-278.13B would not apply to a Federal race has been shared with the
Honorable Colon Willoughby, the District Attorney for Wake County, and he concurs in this opinion. This opinion
is limited as to issues of North Carolina law, and does not and can reflect the position, if any, of the Federal Election
Commission on the issue in question. If the North Carolina State Board of Elections can be of further help to you on
issues of North Carolina election law, please contact us.

Sincerely,

Gary O. Bartlett
Executive Director

STATE BOARD OF ELECTIONS
6400 Mail Service Center o Raleigh, NC 27699-6400

GARY O. BARTLETT Mailing Address:
Director PO Box 27255
Raleigh, NC 27611-7255
(919) 733-7173
Fax (919) 715-0135

May 8, 2003
Mr. John B. McMillan
Manning Fulton & Skinner PA
PO Box 20389 Via Hand Delivery
Raleigh, NC 27619-0389

Re: North Carolina Association of Realtors (NCAR) and its Affiliated Political Committee; Request for
Advisory Opinion Pursuant to N.C. Gen. Stat. § 163-278.23

Dear Mr. McMillan:

You have requested a written opinion pursuant to the final paragraph of N.C. Gen. Stat. § 163-278.23 on the
compliance of the political committee of the North Carolina Association of Realtors (NCAR) with the requirements



of Article 22A of Chapter 163 of the North Carolina General Statutes. The affiliated political committee of the
NCAR is the North Carolina Realtors Political Action Committee (“RPAC”).

NCAR has more than 25,000 members from throughout North Carolina. RPAC is a separate segregated fund
affiliated with NCAR and organized by its officials and members as a political committee pursuant to N.C. Gen.
Stat. § 163-278.19(b). Under this statute, members of a professional association may establish and contribute to such
a political committee so long as the contributions are voluntary and the source of any contribution is not dues or
other fees required as a condition of membership in the NCAR and do not derive from “any commercial transaction
whatsoever.” NCAR proposes that each NCAR affiliate that collects RPAC contributions create a “Transmittal
Account,” such as is used pursuant to the regulations of the Federal Election Commission. See 11 C.F.R.
102.6(c)(4)(ii)(A). The NCAR local affiliates will serve as the collecting agents for RPAC, and will establish
transmittal accounts to which they will deposit checks from members of NCAR. NCAR affiliates will then be
responsible for disbursing the checks according to the directions of the member of NCAR. The amounts directed to
be contributed to RPAC must be deposited into its separate segregated fund directly from the transmittal accounts
and should not be deposited into any NCAR operating accounts. All contributions to RPAC must be reported as such
according to the requirements of Article 22A of Chapter 163 and are subject to the limitations of that Article.

The record-keeping, reporting and transmittal requirements will be significant for handling these contributions. The
NCAR and RPAC must take great care to assure there is a “paper trail” for each contribution received by RPAC that
shows the amount of the contribution, the source of the contribution, that the contribution came from funds of the
NCAR member, and that the contribution was voluntarily given. Except for deposit and disbursement from the
transmittal accounts, the monies originating as contributions to RPAC must be kept segregated from the dues and
other funds of the NCAR. So long as the transmittal accounts will be maintained in this manner, with the necessary
record keeping and reporting, it is my opinion that the transmittal accounts are an appropriate mechanism for the
safeguarding and tracing of voluntary contributions to RPAC. Transmittal accounts meeting these requirements will
not be deemed a political committee subject to the requirements of Article 22A of Chapter 163 of the General
Statutes.

This opinion is based upon the facts as stated in your letter dated April 28, 2003. If those facts should change, you
should evaluate whether this opinion is still applicable and binding. Finally, this opinion will be filed with the
Codifier of Rules to be published unedited in the North Carolina Register and the North Carolina Administrative
Code.

Sincerely,

Gary O. Bartlett

Executive Director

cc: Julian Mann Ill, Codifier of Rules

STATE BOARD OF ELECTIONS
6400 Mail Service Center o Raleigh, NC 27699-6400

GARY O. BARTLETT Mailing Address
Director PO Box 27255

June 21, 2004 Raleigh, NC
27611-7255

(919)733-7173
Fax (919)733-
0135

Mr. John R. Wallace

Wallace, Creech & Sarda, LLP
P.O. Box 12065

Raleigh, NC 27605



Re: North Carolina Democratic Party's Request for Advisory Opinion pursuant to N.C Gen. Sat. § 163-27.23 on
Use of Private Aircraft

Dear Mr. Wallace:

You have requested a written opinion pursuant to N.C. Gen. Stat. § 163-278.23 on the application of the reporting
requirements and contribution limits of Article 22A of Chapter 163 of the North Carolina General Statutes to the use
of private aircraft by the North Carolina Democratic Party and its nominees. You anticipate that representatives and
nominees of the Party, particularly statewide candidates, will travel extensively this election year and may use
private aircraft at times. Private individuals have on occasion offered to the Party's representatives, including
nominees, the use of private aircraft in which they have an ownership interest. You request guidance on several
specific questions that may arise with the respect to the use of private aircraft.

There are several means by which a candidate or party political committee may obtain the use of aircraft. A political
committee may purchase a ticket on commercial aircraft or may contract with a charter airline service in an arms-
length transaction. In both instance, the actual expenditure for the ticket or the charter service should be reported.

Contributions may not exceed $4,000 per primary or election and must be made by an individual. G.S. 163-278.13.
Aircraft may be owned by an individual or may be owned by a corporation or other business entity. If the aircraft is
individually owned and its use is donated to a candidate or political committee, the fair market value of the donated
use should be reported as an in-kind contribution by the recipient committee under G. S. 163-278.6(6) and 278.8.

The use of an aircraft owned by a corporation or business entity, however, may not be donated to a candidate, party
or political committee. G.S. 163-278.19(a). However, in the instance in which a corporate executive is allotted a
certain and finite use of a corporate aircraft in compensation for and in consideration of employment, the individual
may upon prior approval of the campaign reporting office, donate his or her right to use such aircraft. In the event
such donation is intended, the prospective donee must advise the State Board Campaign Reporting Office five (5)
business days prior to the intended use of the corporate aircraft providing the State Board of the following matters:
(1) a description of the plane to be used including manufacturer, model number and weight; (2) the intended flight
path and distance; (3) whether the crew members are volunteers or are to be provided by the corporation along with
the use of the aircraft; (4) expected terminal and related charges; and (5) whether the executive is provided with
unlimited or limited usage of the corporate aircraft and if limited, the number of hours or miles such use which are
granted per anum.

Upon review of the submission, the State Board may determine that the proposed usage is acceptable and upon such
determination, such usage shall constitute an in-kind contribution by the individual donor, the value of which shall
be established in accordance with the subsequent paragraphs of the instant advisory opinion. However, the State
Board of Elections Campaign Reporting Office may determine that the proposed flight will constitute a contribution
by a corporation or business entity not otherwise permitted to contribute and may decline to approve the
contribution. In any event, with respect to any approved flight, usage of the aircraft may only be approved where
the access and usage to the aircraft is part of an employee's compensation package and is reported to state and
federal tax and other regulatory authorities. Furthermore, the employee may only donate the use of his or her share
of such aircraft to a candidate or committee in an amount not to exceed $4000.00 per primary or general election.

A more difficult question is how to value fairly the donation of the use of aircraft. | have been unable to locate any
established, controlling legal or accounting standard ascertaining the value of the use of a donated aircraft; however,
there is information publicly available that should permit political committees to ascertain a fair valuation of
donated aircraft and crew. David Roy Blackwell, a licensed pilot and Special Deputy Attorney General in the
Attorney General's Office, has identified multiple, publicly available sources for assessing the costs of owning and
operation private aircraft. See Memorandum from D. Blackwell to G. Bartlett (6 May 2004) (copy attached).

In calculating the donated use, or in evaluating how much compensation is owed for the use of a private aircraft that
is not donated, the first step is to determine the average cost per flight hour of the make and model aircraft. The
average cost per flight hour may be determined from one of the web sites listed in Mr. Blackwell's letter. Once the



average cost per flight hour is determined, it should be multiplied by the number of flight hours fairly attributable to
the political committee's use. These hours would include flight time necessary to reposition the aircraft.

Some of the average cost per hour data includes the average cost of the appropriate crew for the aircraft. If so, you
do not need to separately determine the crew costs per flight hour. If the crew costs are not included, you must first
determine if the pilot is a volunteer. Sometimes pilots who own their own aircraft will volunteer flight time to a
candidate or political committee. Volunteer services are not included in the definition of a contribution. G.S. 163-
278.6(6). If the pilot or pilots services are not voluntarily given, them Mr. Blackwell has surveyed the current costs
and they range per hour from $30 per flight hour for a single engine pilot with a three-hour minimum to $90 per
flight hour with a $300 per day minimum for a turboprop or light jet twin-engine aircraft. Any time associated with
the trip that the pilot or crew must spend in addition to actual flight time, and travel expenses they charge in addition
to their other compensation, should be added to the estimated value of the contribution if it is paid by someone other
than the committee. If the pilot costs are paid by the committee, then they would be reported as expenditures.

In sum, if a political committee wishes to accept the donated use of an aircraft or its crew, it is essential that the
committee report that use as an in-kind contribution. Information is available by which a committee may assign a
reasonable value to the donation. In auditing reports listing contributions or expenditures for the use of aircraft, this
office will use the above principles and information to evaluate the reasonableness of the value assigned. The
committee should specifically disclose the type of aircraft used, the number of hours it was used, and the number of
crew members who were compensated for the use. The committee should be prepared to explain the assumptions it
used in calculating the costs associated with committee's use of the aircraft. Finally, the total contributions of an
individual donor should not exceed $4,000. This office will be happy to answer any questions that may arise as a
committee determines the value of a particular contribution of the use of an aircraft.

This opinion is based upon the facts as stated in your letter dated February 19, 2004. If those facts should change,
you should evaluate whether this opinion is still applicable and binding. In addition, changes in statutes or case law
may affect this opinion and you should evaluate their applicability. This opinion will be filed with the Codifier of
Rules to be published unedited in the North Carolina Register and the North Carolina Administrative Code.

Sincerely,

Gary O. Bartlett
Executive Director

cc: Julian Mann 111, Codifier of Rules
Kelly L. Loving, Robinson Bradshaw & Hinson

STATE BOARD OF ELECTIONS
6400 Mail Service Center o Raleigh, NC 27699-6400

GARY O. BARTLETT Mailing Address
Director PO Box 27255

October 1, 2004 Raleigh, NC
27611-7255

(919)733-7173
Fax (919)733-
0135

Mr. J. David James

Smith, James, Rowlett & Cohen, L.L.P.
Post Office Box 990

Greensboro, North Carolina 27402-0990



Re: Request for Advisory Opinion pursuant to N.C. Gen. Stat. § 163-278.23 on Questions Related to the Scope
of Articles 22E and 22F of Chapter 163 of the N.C. General Statutes

Dear Mr. James:

You have requested on behalf of Teamsters Local 391 and the political committee “Carolina Drive” a written
opinion pursuant to N.C. Gen. Stat. § 163-278.23 on the scope of certain statutory requirements of Articles 22E
and/or 22F of Chapter 163 of the North Carolina General Statutes.

You ask several questions with respect to the permissible source of funds for electioneering communications and the
reporting of any funds spent on electioneering communications. First, you ask whether “only new funds raised and
maintained in separate and segregate accounts, comprising only funds directly contributed by individuals” may be
used for “the purchase or provision of electioneering communications pursuant to Articles 22E and 22F.” With
limited exceptions, only an “individual, committee, association, or any other organization or group of individuals”
may make disbursements for electioneering communications. The source of the funds used for the disbursements
must be individuals and the entity making the disbursement must be able to clearly document that all funds
originated from individuals.

If an entity has maintained an account that has only funds originating from individuals, those funds do not have to be
“new” in the sense that they have been raised since the passage of Article 22E and 22F. General Statutes 163-278.81
and -278.91 recognize in subdivision (b)(5) that disbursements for electioneering communications may originate
from a “segregated bank account that consists of funds contributed solely by individuals directly to that account for
electioneering communications.” In addition, a corporation exempt from taxation under section 501(c)(4) of the
Internal Revenue Code of 1986 or a political organization defined by section 527(e)(1) of the Code may make
expenditures for communications paid for exclusively from funds provided by individuals and maintained in a
segregated bank account without their being deemed “electioneering communications.” G.S. 163-278.82(a) & -
278.92(a). But not all disbursements for electioneering communications have to originate from segregated funds.
Subdivisions (b)(6) of G.S. 163-278.82(a) and -278.92(a) contemplate that there may be disbursements from funds
other than segregated bank accounts, presumably by entities meeting all the criteria set forth in G.S. 163-278.19(f).
Thus, when Articles 22 E and F are read as a whole, they dictate that no funds for electioneering communications
may be from an account in which funds from corporations, labor unions or other prohibited sources were
commingled with funds from individuals unless the entity making the disbursement for the electioneering
communication fits within the narrow statutory exception for entities meeting all the criteria of G.S. 163-278.19(f).

You next ask whether the accounts in which the funds used for electioneering communications are deposited must
be maintained in North Carolina. Neither Article 22E nor Article 22F imposes a requirement that the accounts be
maintained in this State. In providing disclosure of disbursements for electioneering communications, the entity
making the disclosure is asked to provide the name of the individual who controls the accounts for the entity making
the disbursement and that individual’s mailing address, telephone number, their principal place of business or
employer’s name, and their occupation. This information is requested so that the State Board has the information
necessary to contact the appropriate representative of the entity making the disclosure if it has questions about the
reports the entity has filed. The State Board has promulgated a reporting form for electioneering communications
and it is available in editable pdf format on the State Board’s web page (www.sboe.state.nc.us/index_cfrs.html). A
copy of the form and instructions is attached.

Next you ask whether “the State Board intends to apply ‘consultation and coordination standards’ drawn from the
Federal Election Campaign Act as is more fully addressed in the administrative scheme promulgated by the Federal
Election Commission.” As you are undoubtedly aware, on September 18, 2004, the United States District Court for
the District of Columbia rejected the coordination regulations adopted by the Federal Elections Commission
(“FEC”) implementing the Bipartisan Campaign Reform Act of 2002 (“BCRA”) in the case of Shays v. FEC (No.
02-1984(CKK)). The FEC announced on September 28 that it had voted to appeal the decision but it had “not yet
determined whether it will ask the court of appeals to review all, or only some, of the rules remanded to the
Commission by the district court.” (www.fec.gov) The State Board may review the evolving case law on the validity
of the FEC regulations, as well as developments with respect to the statutes or regulations of other jurisdictions
dealing with consultation and coordination, in order to better understand and apply North Carolina’s statutes;


http://www.sboe.state.nc.us/index_cfrs.html
http://www.fec.gov/

however, the State Board does not consider regulations adopted by another jurisdiction to be in any way binding on
it.

Rather, in interpreting North Carolina’s statutes, the State Board will rely on ordinary principles of statutory
construction. A fundamental principle on which it will rely is that words used in a statute will be given their
common or ordinary meaning unless the General Assembly has specifically defined them. Food Town Stores, Inc. v.
City of Salisbury, 300 N.C. 21, 265 S.E.2d 123 (1980). In addition, “in the absence of a contextual definition, [the
State Board] may look to dictionaries to determine the ordinary meaning of words within a statute.” Perkins v.
Ark.Trucking Servs, Inc., 351 N.C. 634, 638, 528, S.E.2d 902, 904 (2000).

The term “independent expenditure” is defined in N.C. Gen. Stat. § 163-278.6(9a) in pertinent part to mean “an
expenditure to support or oppose the nomination or election of one or more clearly identified candidates that is made
without consultation or coordination with a candidate or agent of a candidate whose nomination or election the
expenditure supports or whose nomination or election the expenditure opposes.” (Emphasis supplied.) The State
Board will apply the common understanding of the words used in this definition to determine whether an
expenditure is independent. If there is any doubt about the meaning of a word used in the definition, then the State
Board may rely on a dictionary to determine the meaning of a word. In addition, if a word has been construed by a
North Carolina court in an analogous context, then the meaning given the word by the court will be significant.

The purpose of an advisory opinion under N.C. Gen. Stat. 8 163-278.23 is to provide an opinion to candidates,
committees and others regarding compliance with the campaign reporting statutes. It is a vehicle for providing
guidance on the application of the statutes to a set of facts. Whether an expenditure is “made without consultation or
coordination” will of necessity be made on a case-by-case basis considering the pertinent facts under the principles
set forth herein. Since your letter presents no facts to which the statutes may be applied, | am unable to provide any
more definitive guidance at this time. You are encouraged in the future to request an opinion with respect to a given
set of facts if you are uncertain of the application of the campaign reporting statutes to those facts.

Changes in statutes or case law may affect this opinion and you should evaluate their applicability in relying on it.
This opinion will be filed with the Codifier of Rules to be published unedited in the North Carolina Register and the
North Carolina Administrative Code.

Sincerely,

Gary O. Bartlett
Executive Director

cC: Julian Mann 111, Codifier of Rules

STATE BOARD OF ELECTIONS
6400 Mail Service Center o Raleigh, NC 27699-6400

GARY O. BARTLETT Mailing Address
PO Box 27255
Raleigh, NC 27611-7255
September 22, 2005

Mr. Dennis E. McCollum

Chairman, Union County Republican Party
1431 Helms Shortcut Road

Monroe, NC 28112

Dear Mr. McCollum:



This letter contains an opinion of the Executive Director of the State Board of Elections pursuant to N.C. Gen. Stat.
163-278.23.

In your request, you seek an opinion as to whether an individual obtaining a credit card that earns "reward dollars"
could direct such dollars be sent "to their named political party.” Further, you have inquired about the requirements
of any such credit card agreement and a statement as to whether this method of contributing would be deemed a
corporate contribution.

It is my opinion that this method of contributing is permissible and would not be deemed a corporate or business
contribution as long as the individual, the political party committee, and the credit card company each comply with
requirements to ensure compliance with Article 22A of Chapter 163 of the North Carolina General Statutes. Based
on the scenario you have provided, if an individual is able to obtain documentation from the credit card company
that the "reward dollars" are in fact earned by the individual and would be directed to the individual, and that the
credit card company will direct only the amount earned by the individual to the political party committee, then the
individual can direct such contribution to the political party committee. Additionally, the individual would be
required to provide a letter to the political party committee setting forth their intention to contribute their "reward
dollars" to the political party committee, along with all required disclosure information. The political party
committee must be able to obtain from the credit card company detailed information regarding each contribution
made by an individual and the specific date of each contribution. If the credit card company is unable to provide
this information to the political party committee within seven days of the financial transaction, the contribution may
not be received by the political party committee.

Proper documentation by all parties must be maintained and available for inspection upon request. If any party
involved in the financial transaction fails to provide the aforementioned documentation, the contribution(s) would
not be allowed.

This opinion is based upon the information provided in your letter dated August 8, 2005. If the facts should change,
you should evaluate whether this opinion is still applicable and binding. In addition, changes in statutes or case law
may affect this opinion and you should evaluate their applicability. This opinion will be filed with the Codifier of
Rules to be published unedited in the North Carolina Register and the North Carolina Administrative Code.

Please feel free to contact Kim Strach, Deputy Director-Campaign Finance, with any questions you may have
concerning this or any other campaign finance matter. Your interest in complying with the campaign finance
regulations is greatly appreciated.

Sincerely,

Gary O. Bartlett
Executive Director

cc. Julian Mann |11, Codifier of Rules

STATE BOARD OF ELECTIONS
6400 Mail Service Center  Raleigh, NC 27699-6400

GARY O. BARTLETT Mailing Address
Executive Director PO Box 27255

Raleigh, NC 27611-7255
August 24, 2006
The Honorable Bill Daughtridge
340B Legislative Office Building
Raleigh, NC 27603-5925

Dear Representative Daughtridge:



This is to formalize our conversation yesterday in which you requested an advisory opinion pursuant to G.S. 163-
278.23 regarding permissible uses of campaign funds from a candidate's campaign committee. You want to ensure
that your committee complies with current law as well as changes in the law which become effective October 1,
2006.

It is my understanding that your committee would like to make expenditures to a charitable organization. More
specifically, your committee would like to purchase a gas grill and donate it to a non-profit organization which
would use it for fund raising purposes.

This is a legitimate use of campaign funds under our current campaign finance laws. Under Session Law 2006-161,
which becomes effective October 1, 2006, the law is more specific about permissible committee expenditures.
Campaign committees may make "[c]ontributions to an organization described in section 170(c) of the Internal
Revenue Code of 1986 (26 U.S.C. 170(c)), provided that the candidate or the candidate's spouse, children, parents,
brothers, or organizations will be permitted subject to the restriction that the candidate or the candidate's listed
family members may not be employed by the organization." Under both current law and Session Law 2006-161,
any expenditures by a campaign committee would need to be disclosed on campaign finance reports filed with this
office.

This opinion is based upon the facts as stated in our conversation on August 23, 2006. If those facts should change,
you should evaluate whether this opinion is still applicable and binding. Finally, this opinion will be filed with the
Codifier of Rules to be published unedited in the North Carolina Register and the North Carolina Administrative
code.

Sincerely,

Gary O. Bartlett

Executive Director

cC: Julian Mann 111, Codifier of Rules

6400 Mail Service Center @ Raleigh, North Carolina 27699-6400

GARY_O. BARTLETT MAILING ADDRESS:
Executive Director P.O.BOX 27255
RALEIGH, NC 27611-7255

October 19, 2006

Senator Charlie Albertson

North Carolina General Assembly
525 Legislative Office Building
Raleigh, NC 27603-5925

Dear Senator Albertson:



This is to memorialize our conversation and your communication dated October 16, 2006, in which you have
requested an advisory opinion pursuant to G.S. §163-278.23 regarding permissible uses of campaign funds from a
candidate's campaign committee. You also asked whether there are restrictions on one candidate's ability to
volunteer in his brother's campaign for another office.

It is my understanding that your brother, Arliss Albertson, is a candidate for re-election in a County Commission
District that is incorporated within the North Carolina Senate District where you are a candidate. You want to help
your brother, but at the same time wish to make sure you are compliant with campaign finance laws.

Your committee is eligible to make a contribution (direct or in-kind) not to exceed $4,000 per election. You may
contribute to your brother's campaign amounts funds from your personal funds that exceed the $4,000.00 limit.
Contributions to a candidate by his siblings are not limited. Below is the pertinent part of the governing statute:

§ 163-278.13. Limitation on contributions.

(a) No individual, political committee, or other entity shall contribute to any candidate or other political committee
any money or make any other contribution in any election in excess of four thousand dollars ($4,000) for that
election.

(b) No candidate or political committee shall accept or solicit any contribution from any individual, other political
committee, or other entity of any money or any other contribution in any election in excess of four thousand dollars
($4,000) for that election.

(c) Notwithstanding the provisions of subsections (a) and (b) of this section, it shall be lawful for a candidate or a
candidate's spouse, parents, brothers and sisters to make a contribution to the candidate or to the candidate's
treasurer of any amount of money or to make any other contribution in any election in excess of four thousand
dollars ($4,000) for that election.

(d) For the purposes of this section, the term "an election™ means any primary, second primary, or general election
in which the candidate or political committee may be involved, without regard to whether the candidate is opposed
or unopposed in the election, except that where a candidate is not on the ballot in a second primary, that second
primary is not "an election™ with respect to that candidate.

Though you are a candidate, there is no prohibition against your serving as a volunteer in your brother's
campaign. Below is the definition of contribution set forth in our campaign finance laws. The bold portion is
the pertinent portion.

§ 163-278.6. Definitions.

(6) The terms "contribute” or "contribution” mean any advance, conveyance, deposit, distribution,
transfer of funds, loan, payment, gift, pledge or subscription of money or anything of value
whatsoever, to a candidate to support or oppose the homination or election of one or more clearly
identified candidates, to a political committee, to a political party, or to a referendum committee,
whether or not made in an election year, and any contract, agreement, promise or other
obligation, whether or not legally enforceable, to make a contribution. These terms include,
without limitation, such contributions as labor or personal services, postage, publication of
campaign literature or materials, in-kind transfers, loans or use of any supplies, office machinery,
vehicles, aircraft, office space, or similar or related services, goods, or personal or real property.
These terms also include, without limitation, the proceeds of sale of services, campaign literature
and materials, wearing apparel, tickets or admission prices to campaign events such as rallies or
dinners, and the proceeds of sale of any campaign-related services or goods. Notwithstanding the
foregoing meanings of "contribution," the word shall not be construed to include services
provided without compensation by individuals volunteering a portion or all of their time on
behalf of a candidate, political committee, or referendum committee. The term *contribution™
does not include an ""independent expenditure.* If:

a. Any individual, person, committee, association, or any other organization or group of
individuals, including but not limited to, a political organization (as defined in section
527(e)(1) of the Internal Revenue Code of 1986) makes, or contracts to make, any
disbursement for any electioneering communication, as defined in G.S. 163-278.80(2)
and (3) and G.S. 163-278.90(2) and (3); and



b. That disbursement is coordinated with a candidate, an authorized political committee of
that candidate, a State or local political party or committee of that party, or an agent or
official of any such candidate, party, or committee that disbursement or contracting shall
be treated as a contribution to the candidate supported by the electioneering
communication or that candidate's party and as an expenditure by that candidate or that
candidate's party.

This opinion is based upon the facts as stated in our conversation on August 23, 2006. If those facts should change,
you should evaluate whether this opinion is still applicable and binding. Finally, this opinion will be filed with the
Codifier of Rules to be published unedited in the North Carolina Register and the North Carolina Administrative
Code.

Sincerely,
/
Gary O.’ Bartlett

Executive Director

STATE BOAR

6400 Mail Service Center @ Raleigh, North Carolina 27699-6400

GARY_O. BARTLETT MAILING ADDRESS:
Executive Director P.O. BOX 27255
RALEIGH, NC 27611-7255

December 11, 2006

The Honorable Charles W. Albertson
525 Legislative Office Building
Raleigh, N.C. 27603-5925

Dear Senator Albertson:

This is to formalize our conversation on December 4, 2006, in which you have requested an advisory opinion
pursuant to G.S. § 163-278.23 regarding permissible uses of campaign funds from a candidate's campaign
committee. Specifically, you want to ensure that you comply with changes in S.L. 2006-161 that became effective
on October 1, 2006.

It is my understanding that your committee would like to make expenditures to reward campaign contributors,
volunteers, office staff members or persons with whom you interact as part of running for and holding public office.
These expenditures may be tickets purchased from a University or a museum, a thank you dinner, a gift or a
charitable contribution made in the honor of such persons. These are legitimate uses of campaign funds under our
current Campaign Finance laws and Session Law 2006-161. Below is the statute that governs these expenditures.



"8 163-278.16B. Use of contributions for certain purposes.
(a) A candidate or candidate campaign committee may use  contributions only for the following purposes:

Q) Expenditures resulting from the campaign for public office by the candidate or candidate's
campaign committee.

2 Expenditures resulting from holding public office.

(3) Contributions to an organization described in section 170(c) of the Internal Revenue Code of 1986

(26 U.S.C. § 170(c)), provided that the candidate or the candidate's spouse, children, parents,
brothers, or sisters are not employed by the organization.

4) Contributions to a national, State, or district or county committee of a political party or a caucus
of the political party.

(5) Contributions to another candidate or candidate's campaign committee.

(6) To return all or a portion of a contribution to the contributor.

) Payment of any penalties against the candidate or candidate's campaign committee for violation

of this Article imposed by a board of elections or a court of competent jurisdiction.
(8) Payment to the Escheat Fund established by Chapter 116B of the General Statutes.

To ensure full compliance with Campaign Finance disclosure laws, the committee must document for its records the
relationship of those who benefit from any expenditure and their ties to the committee's campaign or the elected
official's public office. Then any expenditure must be accurately stated on Campaign Finance reports.

Please be aware that Session Law 2006-161 prohibits a contribution to a charitable organization if the candidate's
spouse, children, parents, brothers or sisters are employed by the organization or on any board governing the
organization.

Another option available to you is the use of a booster fund. In short, this fund is governed by all contribution and
expenditure laws, is used for support of an elected official's duties and activities while in elective office, and
requiring that the elected official must make semi-annual reports in January or July. Below is the language
contained in G.S. §163-278.36:

8 163-278.36. Elected officials to report funds.

All donations to, and all payments from any "booster fund,” "support fund,” "unofficial office account” or any other
similar source made or used in support of an individual's candidacy for elective office, or in support of an
individual's duties and activities while in an elective office shall be deemed contributions and expenditures as
defined in this Article and shall be reported as contributions and expenditures as required by this Article. The
reports due in January and July of each year shall show the balance of each separate fund or account maintained
on behalf of the elected office holder. (1977, c. 615; 1999-31, s. 4(c).)

The purpose of S.L 2006-161 is to limit the wide discretion candidates and political committees previously were
allowed in how campaign funds were spent. That purpose should be kept in mind by all committees. Whenever a
committee is in doubt about whether an expenditure is proper, it should, as has been done here, request an opinion
pursuant to G.S. §163-278.23.

This opinion is based upon the facts as stated in our conversation December 4, 2006. If those facts should change,
you should evaluate whether this opinion is still applicable and binding. Finally, this opinion will be filed with the
Codifier of Rules to be published unedited in the North Carolina Register and the North Carolina Administrative
Code.

Sincerely,

Alyoy 0, Bt/

AL

Gary O. Bartlett



6400 Mail Service Center @ Raleigh, North Carolina 27699-6400

GARY'O. BARTLETT MAILING ADDRESS:
Executive Director P.O.BOX 27255
RALEIGH, NC 27611-7255

May 7, 2020

Mr. John R. Wallace

Wallace, Nordan & Sarda, L.L.P.
P. O. Box 12065

Raleigh, N.C. 27605

Re: Advisory Opinion Pursuant to N.C.G.S. § 163-278.23; Use of Political Committee Funds for Legal Fees
and Expenses

Dear Mr. Wallace:

You have asked for an opinion pursuant to N.C.G.S. 8 163-278.23 on whether, under Article 22A of Chapter 163 of
the General Statutes, the funds of the Jim Black Committee may be spent for the legal expenses of the Committee,
its Treasurer Virginia Kelly and other campaign staff, Speaker Black, and Speaker Black's legislative staff.
Effective October 1, 2006, "[a] candidate or candidate campaign committee may use contributions only for the
following purposes" as set forth in N.C.G.S. § 163-278.16B:

(1) Expenditures resulting from the campaign for public office by the candidate or candidate's
campaign committee.

2 Expenditures resulting from holding public office.

3 Contributions to an organization described in section 170(c) of the Internal Revenue Code of 1986

(26 U.S.C. 8 170(c)), provided that the candidate or the candidate's spouse, children, parents,
brothers, or sisters are not employed by the organization.

(@) Contributions to a national, State, or district or county committee of a political party or a caucus of
the political party.

(5) Contributions to another candidate or candidate's campaign committee.

(6) To return all or a portion of a contribution to the contributor.

@) Payment of any penalties against the candidate or candidate's campaign committee for violation of

this Article imposed by a board of elections or a court of competent jurisdiction.

Legal fees and expenses have been incurred because of investigations into the fund raising activities of the Jim
Black Committee, its treasurer and others, including the Speaker himself, and investigations related to his tenure in
legislative office. These legal expenses arising from investigations into his campaigns or service in office appear to
fall under the statute's authorized purposed in that they are "[e]xpenditures resulting from the campaign for public
office by the candidate or candidate's campaign committee™ or "[e]xpenditures resulting from holding public office.”
Thus, they are permitted expenditures under Article 22A of Chapter 163 of the General Statutes.

It could be argued that legal fees incurred because of activities which are ultimately deemed to be illegal are not
proper expenditures under the statute. Such a ruling would be inconsistent, however, with the legislature's



determination in subsection (7) of N.C.G.S. 8 163-278.16B that any penalties assessed against “the candidate or
candidate's campaign committee for violation" of Article 22A of Chapter 163 of the General Statutes may be paid
from the committee's funds. If a penalty resulting from an investigation into a campaign finance violation is a
permissible expenditure, then it is reasonable to infer that the legislature intended that it is also a permissible
expenditure for a candidate's committee to pay any legal fees incurred in the course of the investigation that led to
the penalty.

For your information, a study committee of the Senate has been appointed to study the issue of legal assistance
funds for candidates and elected officials. Any legislation adopted by the General Assembly on this issue may
impact this opinion.

This opinion is based upon the facts as stated in your letter of December 21, 2006. If those facts should change, you
should evaluate whether this opinion is still applicable and binding. Finally, this opinion is made pursuant to N.C.
Gen. Stat. § 163-278.23 and will be filed with the Codifier of Rules to be published unedited in the North Carolina
Register and the North Carolina Administrative Code.

Sincerely,

/)

Gary O. Bartlett

cc: Julian Mann, I11 Codifier of Rules
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Executive Director P.O, BOX 27255
RALEIGH, NC 27611-7255

June 14, 2007

Mr. John Wallace
3605 Glenwood Avenue, Suite 240
Raleigh, NC 27612

Re: Request of the Bev Perdue Committee
Pursuant to N.C.G.S. § 163-278.23

Dear Mr. Wallace:

I am in receipt of your letter dated June 13, 2007, in which you request an advisory
opinion pursuant to N.C.G.S. § 163-278.23 as to whether an executive officer of a
principal may contribute to and sponsor a fundraising event for the Bev Perdue
Committee during the Session.

As you provide in your letter, the Bev Perdue Committee is a political committee as
defined in N.C.G.S. § 163-278.6(14), and is therefore subject to the provisions and
regulations of Chapter 163, Article 22A of the North Carolina General Statutes.
N.C.G.S. § 163-278.13B provides limitations on fundraising during a regular session
of the North Carolina General Assembly. The Bev Perdue Committee would be
considered a “limited contributee” as defined in this statute and therefore would be
prohibited from receiving contributions from “limited contributors” during the Session.
“Limited contributors” have been defined as North Carolina lobbyists, the agent of the
lobbyist, the principal of the lobbyist and political committees that employ a lobbyist.
Additional provisions contained in the ethics and lobbying statutes provide
prohibitions on contributions from lobbyists at other times as well. However, the
jurisdiction of the State Board of Elections is to administer Chapter 163, which only
speaks to contributions by “limited contributors” during regular sessions of the North
Carolina General Assembly.

Given that the executive officer is not a North Carclina lobbyist or the agent of the
lobbyist and is not defined as the principal as provided in N.C.G.S. § 120C-100(11),
there would be no prohibition on this individual contributing to the Bev Perdue
Committee during the Session. As you have noted, the contributor and Committee
would be subject to the contribution limitations of N.C.G.S. § 163-278.13.

This opinion is based upon the facts as stated in your letter of June 13, 2007. If those
facts should change, you should evaluate whether this opinion is still applicable and
binding. You may wish to contact the ethics and lobbying divisions to ensure they do

LOCATION: 506 NORTH [HARRINGTON STREET ® RALEIGH, NORTH CAROLINA 27603 e (919) 733-7173
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GARY.(I). Bf\RTLETT MAILING ADDRESS:
Executive Director P.O. BOX 27255
RALEIGH, NC 27611-7255

July 16, 2007

Mr. John Wallace

Wallace, Nordan & Sarda, L.L.P.
Post Oftice Box 12065

Raleigh, North Carolina 27605

Re: Request of the Hewett for Sheriff Committee
Pursuant to N.C.G.S. § 163-278.23

Dear Mr. Wallace:

1 am in receipt of your letter dated June 29, 2007, in which you request an advisory opinion in behaif of
your client, the Committee to Elect Ronald E. Hewett, and Deborah Isenhour, Treasurer. According to
your letter, Sheriff Hewett would like to use his Committee funds to make expenditures for legal counsel
and related costs in connection with inquiries made by the United States Attorney of the Eastern District
of North Carolina. You indicate that these inquiries are related to Sheriff Hewett’s candidacy and matters
arising from his holding of public office.

Effective October 1, 2006, candidates must comply with the provisions of N.C.G.S. § 163-278.16B, when
making campaign expenditures. Specifically, the statute provides eight permissible purposes for which a
candidate or the candidate campaign committee can use contributions. The first two purposes provide for
expenditures resulting trom the campaign for public office by the candidate or the candidate’s campaign
committee and expenditures resulting from holding public office. Based on the information provided in
your letter, the expenditures for legal counsel and related costs are either a result of campaigning for
public office or as a result of holding public office. Therefore, cxpenditures from the campaign would be
permissible for these purposes. If the inquiries are not a result of activities related to Sheriff Hewetl’s
candidacy for public office or his holding of public officc, the expenditures would not be permitted.

‘This opinion is based upon the information provided in your letter of June 29, 2007. If the information
should change, you should evaluate whether this opinion is still applicable and binding. Finally, this
opinion will be filed with the Codifier of Rules to be published unedited in the North Carolina Register
and the North Carolina Administrative Code.

Sincerely,

oy 0, BaZ &2l

Gary O Bartlett

cc: Julian Mann, 111, Codifier of Rules
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GARY'O. B,'ARTLETT MAILING ADDRESS:
Executive Director P.O. BOX 27255
RALEIGH, NC 27611-7255

November 13, 2007

Frank W, Folger

Helms Mulliss & Wicker, PLLC
2600 Two Hannover Square
Raleigh, NC 27601

Re:  Advisory Opinion on Campaign Fundraising Questions pursuant
to N.C. Gen. Stat. § 163-278.23

Dear Mr. Folger:

By letter dated October 17, 2007, you requested an advisory opinion. The questions you posed
and my responses to them are as follows:

1. Without violating N.C.G.S. 163-278.13C or other North Carolina campaign finance
laws, can a registered lobbyist employed by a corporation make a contribution to that
corporation’s political action committee (“PAC”) knowing that the PAC plans to
issue checks to State legislative and public servant candidates:

a. If the lobbyist does not have a vote or chooses not to vote on where the funds are
to be distributed and does not make any recommendations as to which State
candidates the PAC funds should be distributed?

Yes. N.C. Gen. Stat. § 163-278.13C (a) prohibits lobbyists from making
contributions “to a candidate or candidate campaign committee” when the
candidate is a legislator or a public servant. It does not prohibit contributions by
the lobbyist to other types of political committees, including the corporation’s
PAC, unless the facts are such as are discussed in “c” and “d” below.

b. If the lobbyist does not have a vote or chooses not to vote on where the funds are
to be distributed but does make a recommendation to the PAC and/or the
corporation as to which State candidates the funds should be distributed?

Yes.

LOCATION: 506 NORTH HARRINGTON STREET @ RALEIGH, NORTH CAROLINA 27603 ¢(919) 733-7173
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If the lobbyist has a vote and exercises the vote on where the funds are to be
distributed but does not unilaterally decide to which State candidates the funds
should be distributed?

Possibly. This question is ambiguous and until we are given specific facts we
cannot render a binding opinion. The lobbyist should avoid being the decision
maker — either by acting unilaterally or by casting a determinative vote — on
which candidates receive the PAC’s contributions. If the lobbyist is the effective
decision maker on which State candidates are to receive the contributions from
the PAC and the lobbyist makes a contribution to the PAC, then the lobbyist’s
contribution could be doing indirectly what N.C. Gen. Stat. § 163-278.13C
prohibits being done directly.

If the lobbyist solely decides to which State candidates the funds should be
distributed?

No. N.C. Gen. Stat. § 163-278.13C prohibits the lobbyist from contributing to a
legislator or public servant who is a candidate with the knowledge that he or she
will make all decisions on which candidates will receive contributions from the
PAC. In addition, giving in this manner would violate the prohibition against
giving in the name of another set forth in N.C. Gen. Stat. § 163-278.14.

Without violating N.C.G.S. 163-278.13C or other North Carolina campaign finance
laws, can a registered lobbyist employed by a corporation who does not make a
contribution to the corporation’s PAC:

a. Make a recommendation to the PAC and/or the corporation as to which State

candidates the PAC funds should be distributed if the lobbyist does not have a
vote or chooses not to vote on which State candidates are to receive the funds?

Yes. The actions prohibited by N.C.G.S. 163-278.13C include making
contributions to certain candidates and bundling and delivering contributions to
those candidates. The facts you have posited in this question do not present either
of these situations.

Vote on where the PAC funds are to be distributed if the lobbyist does not
untlaterally decide to which State candidates the funds should be distributed?

Possibly. This question ts ambiguous and until we are given specific facts we
cannot render a binding opinion. The lobbyist would be prudent, however, to
avoid being the person who effectively decides to make a contribution from a
corporation’s PAC to a candidate who is a legislator or public servant as those
terms are defined. This is true even if the lobbyist does not act unilaterally and
even if the lobbyist does not make a contribution to the corporation’s PAC
because a contribution made by the corporation’s PAC when the lobbyist was the




decision maker could be viewed as doing indirectly what the lobbyist can not do
directly.

c. Solely decide to which State candidates the funds should be distributed?
See response to 2b above.

3. Without violating N.C.G.S. 163-278.13C or other North Carolina campaign finance
laws, can a registered lobbyist contribute to a PAC if the PAC does not have a
process, procedure, or policy established for earmarking monies to be distributed in
this State?

N.C.G.S. 163-278.14 prohibits making contributions in the name of another, ie.,
earmarking of contributions. No contribution should be made to a political committee
if it is in fact earmarked, nor should any political committee have a process,
procedure or policy permitting earmarking of monies to be distributed in this State.
Absent concerns about giving in the name of another, however, a lobbyist may make
a contribution to a political committee that is not a candidate committee of a legislator
or a public servant as those terms are defined by the applicable statutes.

If you should have any questions about any of the above responses, please do not hesitate to

contact me or Kim Strach, Deputy Director-Campaign Finance. As required by law, this opinion
will be published unedited in the North Carolina Register by the Codifier of Rules.

Sincerely,

/@»? O@M

Gary O. Bartlett
Executive Director

Cc; Julian Mann III, Codifier of Rules
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GARY O. BARTLETT
Executive Director

MAILING ADDRESS:
P.O. BOX 27255
RALEIGH, NC 27611-7255

April 21, 2008

Ms. Susan Valauri, President

North Carolina Professional Lobbyists Association
Post Office Box 905

Raleigh, North Carolina 27602

Re:  Advisory Opinion Concerning Lobbyist Involvement in Campaigns pursuant to N. C.
Gen. Stat. § 163-278.23

Dear Ms. Valauri:

I am in receipt of your letter dated February 28, 2008, in which you request an opinion on behalf
of the North Carolina Professional Lobbyists Association (“NCPLA”). As stated in your letter,
the 2007 North Carolina General Assembly recodified the restrictions on lobbyist campaign
contributions as N.C. Gen. Stat. § 163-278.13C. In order to provide guidance to members of
vour Association on the scope of these restrictions, you have posed several questions for
consideration. The questions you posed and my responses to them are as follows:

1. May a lobbyist make recommendations to a third party regarding contributions 10 a
legislative or executive branch candidate or candidate political committee? And, if “yes,”
may such a recommendation include a specific recommended contribution amount?

N.C. Gen. Stat. § 163.278.13C provides that a lobbyist may not make contributions “to
a candidate or candidate campaign committee” when the candidate is a legislator or a
public servant. Additionally, it provides that a lobbyist may not collect and/or deliver
multiple contributions to candidates or their committees for those candidates defined in
(a)(1) and (2). There are no provisions that restrict a lobbyist from making
recommendations to third parties about possible contributions and the amounts of
those contributions. However, N.C. Gen. Stat. § 163-278.13B provides additional
restrictions while the North Carolina General Assembly (“General Assembly”) is in
regular session. During regular sessions of the General Assembly, a lobbyist may not
solicit a contribution from any individual or political committee on behalf of a limited
contributee, which for purposes of this statute includes a member or candidate for the
Council of State or a member or candidate for the General Assembly. Therefore, it is
our opinion that a lobbyist could make recommendations to a third party regarding
contributions including specific amounts, but the lobbyist could not selicit a third party
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Ms. Susan Valauri
April 21, 2008

on behalf of the candidate during a regular session of the General Assembly. As the

terms “recommend” and “solicit” are not defined by statute, in order to provide clarity,

I have defined them, by drawing on dictionary definitions, as follows:

e “recommend” - Upon being asked, provide another with a suggestion about possible
recipients and amounts of contributions.

e “solicit” - To request a contribution.

2. So long as a lobbyist does not physically collect contributions from multiple contributors,
take possession of such contributions, or physically transfer or deliver the collected
contributions, does N.C. Gen. Stat.§ 163-278.13C(b) allow a lobbyist to make
recommendations to multiple third parties regarding contributions to a particular legislative
or executive branch candidate or candidate committee?

For the reasons outlined in question one, the answer is “ves” with the same restrictions
during regular sessions of the General Assembly.

2(a). If “yes”, may the lobbyist attend a fundraising event for a legislative or executive
branch candidate in which more than one of the above third parties contributes to the
candidate (again assuming the lobbyist does not physically collect contributions from the
contributors, take physical possession of such contributions, or physically transfer or deliver
such contributions)?

The lobbyist could attend a fundraising event as long as the lobbyist did not make a
monetary contribution or give anything of value. This would include payment of
admission to the event.

3. Solong as a lobbyist does not physically collect contributions from multiple contributors,
take possession of such contributions, or physically transfer or deliver the collected
contributions, does N.C. Gen. Stat. § 163-278.13C(b) allow a lobbyist to solicit multiple third
parties to make contributions to a particular legislative or executive branch candidate or
candidate committee?

Except when the General Assembly is in regular session, a lobbyist is not prohibited
from soliciting multiple third parties to make contributions to a particular legislative or
executive branch candidate or candidate commiftee. Under the statute, the lobbyist
could not collect contributions from multiple contributors and transfer or deliver the
collected contributions. While the General Assembly is in regular session, lobbyists are
prohibited from seoliciting third parties to make contributions on behalf of legislative or
executive branch candidates.

4. When a principal is associated with a PAC, may a lobbyist employed by that principal
communicate to a candidate or campaign committee that the PAC has decided to contribute
to the candidate and the amount of the contribution? Does it matter to the answer whether
the PAC checks are cut and mailed from a location separate from the lobbyist directly to the
candidate or committee(i.¢. the lobbyist never takes possession)?




Ms. Susan Valauri
April 21, 2008

N.C. Gen. Stat. § 163-278.13C does not prohibit a lobbyist from communicating with a
candidate or campaign committee on any subject. Therefore, a lobbyist would be
permitted to communicate to a candidate that the PAC they are associated with intends
to make a contribution to that candidate’s campaign. As long as the lobbyist doesn’t
take possession of multiple checks and deliver them to the candidate or campaign
committee, the location where the checks were cut or mailed from would not be
relevant. As has been stated above, there are prohibitions on soliciting contributions
from individuals and other political committees on behalf of legislative and executive
branch candidates while the General Assembly is in regular session.

5. Does N.C. Gen. Stat. § 163-278.13C allow a lobbyist or employee of a principal to host or
organize a fundraiser for a candidate?

N.C. Gen. Stat. § 163-278.13C does not address the activities of a lobbyist’s principal or
an employee of a principal. It only addresses a registered lobbyist as defined by
Chapter 120C of the General Statutes. While the General Assembly is in regular
session, a lobbyist’s principal is included in the definition of “limited contributor” and
is subject to the same limitations as a lobbyist. At times when the General Assembly is
not in regular session, a lobbyist is prohibited from making contributions to legislative .
and executive branch candidates who meet the definitions referenced in N.C. Gen. Stat.
§ 163-278.13C(a) (1) & (2). The definition of “contribution” includes “anything of value
whatsoever” given to a candidate in support of their nomination or election.

Therefore, a lobbyist could not spend any of their own funds in organizing or hosting a
fundraiser. This would include but not be limited to invitations, catering expenses,
entertainment, or anything purchased for the event. If there were any rental expenses
associated with the location of the event, the lobbyist could not provide payment to
anyone for those costs.

Often fundraisers are held at the homes of a host. It has been the position of this office
not to place a fair market value on a home if that home is not rented for similar events.
It is difficult, however, to host an event and not incur any expenses for that event. If a
lobbyist were to pay for anything it would be considered an in-kind contribution which
would violate N.C. Gen. Stat. § 163-278.13C.

6. Can a lobbyist or employee of a principal set up a meeting with a third party and a candidate
for the purpose of that third party giving the candidate a contribution? Can the lobbyist or
employee of a principal attend the meeting? If so, can the lobbyist or employee of a principal
do so with multiple but separate third parties?

While the General Assembly is in regular session, a lobbyist is prohibited from making
and bundling contributions. Activities outside of those two prohibitions are not
addressed by N.C. Gen. Stat. § 163-278.13C and are therefore not subject to regulation
by the State Board of Elections. Planning and attending meetings (while the General
Assembly is not in regular session) between potential contributors and candidates is not
prohibited. Therefore, the number of meetings organized or third partics involved
would not be relevant.




Ms. Susan Valauri
April 21, 2008

7. How do the statutes limit campaign involvement by a lobbyist or employee of a principal?
Can the lobbyist or employee of a principal serve as campaign manager or county chair for a
candidate? Can the lobbyist or employee of a principal volunteer to make calls or put a yard
sign up for a candidate? Give strategic advice to a candidate?

Lobbyists may not make contributions, therefore any activities that would involve
giving anything of value to a legislative or executive branch candidate or their
committee as defined by N.C. Gen. Stat. § 163-278.13C(a){1) & (2) would not be
allowed. Providing volunteer services to a candidate is not considered a contribution
under N.C. Gen. Stat. § 163-278.6(6) and would be allowed. Volunteer services could
include making calls (if expenses were not incurred) and putting up yard signs for a
candidate. As long as the lobbyist does not normally charge candidates for strategic
advice, such advice could be given without violating any statute in Chapter 163 of the
General Statutes.

This opinion is based upon the information provided in your letter of February 28, 2007. If the
information should change, you should evaluate whether this opinion is still applicable and
binding. Finally, this opinion will be filed with the Codifier of Rules to be published unedited in
the North Carolina Register and the North Carolina Administrative Code.

}@% O, BaZ@l]~

ce: Julian Mann, 11, Codifier of Rules

Sincerely,
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6400 Maij Service Center ® Raleigh, North Carolina 27699-6400

GARY.O. BARTLETT MAILING ADDRESS:
Executive Director P.O. BOX 27255
RALEIGH, NC 27611-7255

April 21, 2008

The Honorable Joe Hackney, Co-Chair

The Honorable Linda Garrou, Co-Chair

The Honorable Julia Howard, Co-Chair

Host State Committee, 2009 Annual Conference of the Southern Legislative Conference
North Carolina General Assembly

16 West Jones Street

Raleigh, N.C. 27603-5925

Re:  Request for Advisory Opinion Pursuant to N.C. Gen. Stat. § 163-278.23 on Applicability of
Campaign Finance Laws to Fundraising for the 2009 Annual Conference of the Southern
Legislative Conference in Winston-Salem

Dear Speaker Hackney, Senator Garrou and Representative Howard:

By memorandum dated March 10, 2008, you requested an advisory opinion on the applicability of the
campaign finance laws to the work of the Host Committee for the 2009 Southern Legislative
Conference Annual Meeting scheduled for August 15-19, 2009, in Winston-Salem. Your letter
provides the detailed history of the Southern Legislative Conference (“SLC™). It is one of four
regional branches of the Council of State Governments (“CSG”), which is a nonpartisan “joint
governmental agency of this State.” N.C. Gen. Stat. § 143-186. You indicate the CSG is also a
nonprofit corporation that has 501(c) (3) tax exempt status.

The SLC holds an annual meeting in late summer for legislators, legisiative staff, and their families
with as many as 1800 individuals in attendance. Responsibility for hosting the annual meeting is
rotated among the 16 member States of the SLC. These responsibilities include:

¢ Providing social and recreational activities for attendees and their families.

¢ Sponsoring a social event at the annual meeting to be held in Oklahoma City in July 2008 to
promote the 2009 annual meeting.

¢ Providing printed materials such as souvenir programs, menus, and informational booklets.

¢ Transporting attendees, speakers, and VIPs.

¢ Providing onsite administrative support such as office space at the conference location, staff to
assist the SLC staff, staff to conduct activities such as registration, and office equipment such
as copiers and computers for the meeting.

¢ Providing gift bags for attendees (recommended but not required).
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¢+ Assisting with registration costs of attendees, including complimentary registration for
contributors at designated contribution levels.

¢ Fundraising to cover or defray the costs of all of the above and providing accounting services
for the annual meeting.

It 1s apparent from your letter that the host State is charged not only with making the meeting as
productive and pleasant as possible for those attending from other States, but also with obtaining
through cash or in-kind contributions funds to reduce the costs of the meeting for the SLC and those in
attendance. The General Assembly has appointed a committee of legislators from both the Senate and
the House to serve as the Host State Committee and delegated to it the above duties. Legislative staff
will be providing support to the Host State Committee and the smaller committees it has formed to
accomplish these tasks. One of those subcommitiees is the Private Sector and Fund Raising Committee
which plans to solicit cash and in-kind donations from private parties, including lobbyists and
lobbyists’ principals, to assist with the financing of the activities listed above. In the past, SLC host
committees from other States have raised between $1,000,000 and $1,500.000 to cover meeting costs.

Your letter indicates that cash contributions will be made to the CSG or the SLC and will be deposited
in an account designated for the 2009 Annual Conference. The Host Committee or the Legislative
Services Commission will contract for the services needed for the meeting, and as those services are
rendered will approve payment for them and forward invoices to the CSG. Providers of the services
will be paid by the CSG using the funds raised by the Host Committee. Undoubtedly, registration fees
will be collected from attendees and will also be deposited in the designated account for use in paying
meeting expenses.

The question you present is:

With respect to election laws, are there any issues with or prohibitions on a member, or
group of members, of the General Assembly, or other individuals at their direction,
soliciting and receiving donations from individuals, businesses and other entities while
the General Assembly 1s in regular session, or while the General Assembly is not in
regular session?

The clection laws potentially applicable to this issue are N.C. Gen. Stat. §§ 163-278.13B, -278.13C,
and -278.16B in Article 22A of Chapter 163.

Limitations on the solicitation and acceptance of contributions by legislators and others during
legislative sessions are set forth in N.C. Gen. Stat. § 163-278.13B. The word “contribution” is a
defined term in Article 22A and

means any advance, conveyance, deposit, distribution, transfer of funds, loan, payment,
gift, pledge or subscription of money or anything of value whatsoever, to a candidate to
support or oppose the nomination or election of one or more clearly identified
candidates, to a political committee, to a political party, or to a referendum committee,
whether or not made in an election year, and any contract, agreement, promise or other
obligation, whether or not legally enforceable, to make a contribution.
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N.C. Gen. Stat. § 163-278.6(6). Even though the members and staff for the Host Committee will be
soliciting donations for the 2009 Annual Meeting of the SLC, your letter makes clear that these
donations will not be used to support or oppose any candidate, political party or political committee.
They will be used by a nonpartisan organization for an event unrelated to any given legislator’s
election or reelection. Thus, N.C. Gen. Stat. § 163-278.13B does not bar the fundraising activities for
the 2009 Annual Meeting of the SLC.

Similarly, N.C. Gen. Stat. § 163-278.13C is applicable only to contributions as defined in

N.C. Gen. Stat. § 163-278.6(6). Section 163-278.13C, among other things, prohibits lobbyists from
making contributions to legislators who are candidates for reelection and from collecting contributions
from others for legislators who are candidates. However, the funds to be raised by the Host
Committee are not “contributions” as defined in N.C. Gen. Stat. § 163-278.6(6), thus the limitations in
N.C. Gen. Stat. § 163-278.13C do not apply.

Your letter presumes that in-kind contributions will be made to the General Assembly. Under the
campaign finance laws, in-kind contributions are just one type of contribution. As explained above,
donations to the SLC or the CSG for the 2009 Annual Conference are not contributions within the
meaning of the campaign finance statutes. However, this assumes that any in-kind contributions to the
General Assembly for the 2009 Annual Conference are used for that Conference. No in-kind
donations should be given, either directly or indirectly, to a candidate or candidate committee or other
kind of political committee. Such donations would then constitute contributions under the campaign
finance laws and subject to the statutes governing the source, reporting, and amount of contributions.
In other words, in-kind contributions to the General Assembly for the 2009 Annual Conference would
be treated as contributions if transferred to candidates or political committees for use in campaigns.
An individual legislator or other State official or candidate for legislative or other State office
attending the 2009 Annual Conference, however, could accept a complimentary gift offered to every
attendee without it constituting a contribution under the campaign finance statutes.

Finally, N.C. Gen. Stat. § 163-278.16B specifies the use of contributions accepted by candidates or
candidate campaign committees. If a legislator were to wish to donate from his or her campaign
account to the SLC or CSG for the 2009 Annual Conference, then the question arises whether such
expenditure would comply with this statute. A donation by a candidate campaign committee would
appear to result from the legislator’s holding of public office since the Annual Conference of the SLC
is designed to promote sharing of ideas and foster working relationships among legislators of member
States. Thus, it would be a permissible expenditure under N.C. Gen. Stat. § 163-278.16B (a) (2).

This letter addresses the election laws that most appear to be applicable to the question you presented.
It does not address other types of laws, such as ethics provisions outside of Chapter 163. The agencies
charged with administering any other laws should be consulted about whether the activities of the Host
Commitiee are covered by those laws.

If you should have any questions about this response, please do not hesitate to contact me or Kim
Strach, Deputy Director-Campaign Finance. This analysis is based on the statutes as they currently
exist and the facts as recited herein. If the facts should change, or if the General Assembly should
change the statutes discussed as it is certainly free to do, then the issues addressed may need to be
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August 19, 2008

Mr. Marshall Hurley
2400 Freeman Mill Road
Greensboro, North Carolina 27406

Dear Mr. Hurley:

In your letters of June 18, 2008 and July 30, 2008, you asked several questions on behalf
of your client, Bob Crumley, a candidate for statewide office in the November 2008 elections.
The questions concern the applicability of statutes concerning “electioneering communications”
and “candidate-specific communications” to expenditures made by a law firm, Crumley &
Associates, with which Bob Crumley is associated, for television advertisements. You provide
samples of the advertisements, many of which include the name “Bob Crumley” or his image or
both.

You ask, first, whether the advertisements, if they were aired within 60 days of the
election, would constitute “electioneering communications” within the meaning of G.S. 163-
278.80(2). That statute provides:

The term "electioneering communication" means any broadcast, cable, or satellite
communication that has all the following characteristics:

a. Refers to a clearly identified candidate for a statewide office or the General
Assembly.

b. Is made within one of the following time periods:

1. 60 days before a general or special election for the office sought by the
candidate, or

2. 30 days before a primary election or a convention of a political party
that has authority to nominate a candidate for the office sought by the
candidate.

c. Is targeted to the relevant electorate.

Specifically, you ask whether the appearance of Mr. Crumley in the advertisements constitutes a
reference “to a clearly identified candidate” within the meaning of the statute.
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The answer to this question is Yes. Mr. Crumley is a candidate for statewide office and
he is clearly identified in the advertisements. If, on the other hand, the advertisements named
only the business entity and contained neither the name of the candidate nor his picture, they
might be thought not to refer to a clearly identified candidate and not to meet the definition of
“electioneering communication.”

You ask, second, whether the advertisements, if they were aired within 60 days of the
election, would be prohibited by G.S. 163-278.82. That statute prohibits certain entities from
providing the resources to cover the costs of electioneering communications. Among the entities
prohibited are professional associations, such as Crumley & Associates. The statute, as amended
by the 2008 session of the General Assembly, provides an exception to the prohibition, however,
in new paragraph (d). By new paragraph (d), the prohibition does not apply “unless the
electioneering communication at issue is susceptible of no reasonable interpretation other than as
an appeal to vote for or against a specific candidate.” Almost all of the advertisements that you
submitted contain solicitations for legal services and thus appear to qualify for the exception
under new paragraph (d). Therefore, the answer to your second question, with respect to such
advertisements, is No, the advertisements, although constituting electioneering communications,
would not be prohibited by G.S. 163-278.82.

You must take notice, however, that the advertisements may, although not prohibited by
G.S. 163-278.82, constitute unlawful contributions under G.S. 63-278.15, which prohibits
candidates from accepting contributions from professional associations. G.S. 163-278.6(6)
provides that the term “contribution” includes disbursements for electioneering communications
that are coordinated with a candidate. Given Mr. Crumley’s role in the law firm, it may be that
disbursements for the communication are coordinated with Mr. Crumley, and, if so, the
advertisements would constitute unlawful contributions by the firm.

You refer, third, to G.S. 163-278.100, a statute in the set of statutes governing
“candidate-specific communications.” As defined in G.S. 163-278.100, the term “candidate-
specific communication” has exactly the same meaning as the term “electioneering
communication,” except that a candidate-specific communication occurs more than 60 days
before a general election. You posit that the application of these statutes to the advertisements at
issue might impermissibly burden and chill the constitutional rights of Mr. Crumley and his law
firm with respect to commercial speech. It is not within the province or power of this agency to
make such a judgment with respect to statutes enacted by the General Assembly. It is our task
only to interpret the application of the statutes to particular conduct.

You note, finally, the reporting requirements of G.S. 163-278.101(b)(5) with respect to
candidate-specific communications. That statute requires the disclosure of:

The identity of every provider of funds or anything of value whatsoever to the
entity, providing an amount in excess of one thousand dollars ($1,000). If the
provider is an individual, the statement shall also contain the principal occupation
of the provider. The "principal occupation of the provider" shall mean the same as
the "principal occupation of the contributor" in G.S. 163-278.11.
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You ask whether, as applied to a law firm, this statute would require the disclosure of the
identifies of all clients of the law firm who have provided payment to the law firm of $1,000 or
more.

The answer to this final question is No. For guidance, we look to interpretation by the
Federal Election Commission (FEC) of the electioneering communication provisions of the
Federal Election Campaign Act of 1971 and its subsequent amendments, provisions substantially
similar to our North Carolina provisions. In its interpretation published in the Federal Register,
Vol. 72, No. 246, December 26, 2007, at pages 72910 and 72911, the FEC decided to require the
disclosure only of “persons who made donations for the purpose of funding [electioneering
communications],” not sources of funds that make up the “general treasury funds” of the entity
paying for electioneering communications. In the case of Crumley & Associates, it would
appear that clients have not paid funds into the firm for the purpose of funding candidate-specific
communications, and therefore their identities need not be disclosed.

This opinion is based upon the information provided in your letters of June 18, 2008 and July 30,
2008. If the information should change, you should evaluate whether this opinion is still
applicable and binding. Finally, this opinion will be filed with the Codifier of Rules to be
published unedited in the North Carolina Register and the North Carolina Administrative Code.

Sincerely,

0.5442%22‘

Gary O. Bartlett

cc: Julian Mann, III, Codifier of Rules




Buncombe County Democratic Headquarters, Inc. The corporation has nine named Trustees that
have taken on the responsibility to solicit donations for the building fund in order to make the
mortgage payments. The building fund account to which these donations are directly deposited
is the same building fund account that was originally established by the Buncombe County
Democratic Party. The Trustees of the Corporation do not deposit any funds into any bank
account. They collect contributions and provide those contributions to you, as Treasurer for the
Buncombe County Democratic Party. From this account, all mortgage payments are made, just
in the same way they were made prior to the extension of the note.

This new information provides that the building fund is not making payments to the non-profit
corporation. In fact, the payments are being made to the Bank of Asheville just in the same way
they were made previous to the note extension. Therefore, the payments are not rental payments
but in fact mortgage payments.

As long as the Trustees continue to provide the contributions directly to you for deposit into the
building fund account and all activities of this account are continued to be reported in accordance
with N.C. Gen. Stat. 163-278.9, then the building fund can make mortgage payments to the Bank
of Asheville and property tax payments for the building.

This opinion is based upon the information in this letter. If the information is incorrect or should
change, you should evaluate whether this opinion is still applicable and binding. Finally, this
opinion will be filed with the Codifier of Rules to be published unedited in the North Carolina
Register and the North Carolina Administrative Code.

Sincerely,

% 00 BM_

Gary O. Bartlett

Executive Director

cc: Julian Mann II1, Codifier of Rules

Jerry Meek, Chairman, North Carolina Democratic Party
Robert Christy, Trustee, Buncombe County Democratic Headquarters, Inc.




quarterly reporting schedule. However, if there is not an election for that candidate and their
political committee is not supporting or opposing any other candidate during that year, then the
candidate committee would only be required to file semi-annually.

It is also important to note the regulations regarding expenditures as provided in N.C. Gen. Stat.
§ 163-278.16B. Candidate political committees are only permitted to use their polltlcal
committee funds for eight purposes. They are as follows:

1. Expenditures resulting from the campaign for public office by the candidate or the
candidate’s campaign committee.

2. Expenditures resulting from holding public office.

3. Contributions to an organization described in section 170(c) of the Internal Revenue
Code of 1986 (26 U.S.C. § 170(c)), provided that the candidate or the candidate’s spouse,
children, parents, brothers, or sisters are not employed by the organization.

4. Contributions to a national, State, or district or county committee or a political party or a

caucus of the political party.

Contributions to another candidate or candidate’s campaign committee.

To return all or a portion of a contribution to the contributor.

7. Payment of any penalties against the candidate or candidate’s campaign committee for
violation of this Article imposed by a board of elections or a court of competent
jurisdiction.

8. Payment to the Escheats Fund established by Chapter 116B of the General Statutes.

2l ol

One question that may arise is whether candidate political committee funds can be used to
explore running for office in the future. That would appear to be an appropriate expenditure
under number one above.

Other questions may arise as a result of holding public office. Expenditures for staff, travel and
correspondence with the public necessitated by an individual’s service in public office would
appear to be appropriate under number two.

Before making an expenditure, the committee should satisfy itself that the expenditure is for one
of the above permissible purposes. If specific guidance is needed on the permissibility of a
particular expenditure, this office is available to provide that guidance.

The guidance provided in this opinion is written in accordance with N.C. Gen. Stat. 163-278.23.
This opinion will be filed with the Codifier of Rules to be published unedited in the North
Carolina Register and the North Carolina Administrative Code.

Sincerely,

,57;,,? O, (o2t

Gary O. Bartleft
Executive Director

cc: Julian Mann, III, Codifier of Rules
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July 20, 2009

The Honorable Garland E. Pierce

21981 Sure Streetv
Wagram, NC 28396

RE: Advisory Opinion Pursuant to N.C/G:5. § 163-278.23: Use of Political Committee Funds for
Expenses Related to Serwce. in Office

Dear Rep. Pierce:

You have asked for an opinion pursuant to N.C.G.S § 163-278.23 on vhether, under Article 224

of Chapter 163 of the General Statut 1e funds of your political’ ; spent for

purchases of scheoi suppl:es for ch:idren in your district. Effet:twe Gctcber 1 2006 al
candidate or candidate campaign committee may use contributions only for the foliowmg
~ purposes” as'set forth in N.C.G.S. § 163-278.16B:.

1. Expenditures resulting from the campaign for public office by the candidate or
candidate’s campalgn committee:

2. .Expendntures resulting from holding public office.

3. ‘Contributions to an organizatwn described in section 170{c) of the Internal
Revenue Code of 1986 {26 U.5.C. § 170{c}). provided that the candidate or the
‘andidate’s spouse, children, parents, brothers, or sisters are not employed by
the organization.

4. Contributions to a national; State, or district or county: commlttee of a political

partyor-a caucus of the poht!ca! party.

Contributions to another candidate or candidate’s campaign committee.

6. To return all.or @ portion of a contribution to the contributor.

7. Payment of any penalties against the candidate or candidate’s campaign
‘committee for violation ‘of this Article imposed by a board of elections ora court
of competent Jurisdiction.
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GARY O. BARTLETT Mailing Address:
Executive Director P.O. BOX 27255
RALEIGH, NC 27611-7255

December 23, 2009

The Honorable Cary Dale Allred
4307 Sartin Rd.
Burlington, N.C. 27217

Re: Request for Interpretation of N.C. Gen. Stat. § 163-278.16B’s Applicability to
Expenditures by the Citizens for Cary Allred Palitical Committee; Advisory Opinion
Pursuant to N.C. Gen. Stat. § 163-278.23

Dear Rep. Allred:

You have requested authorization to make expenditures to reimburse yourself from the Cary
Allred Political Committee for courts costs, a fine, a lawyer’s fee and the fee for a limited driving
privilege arising from a ticket for speeding on April 27, 2009 as you traveled to Raleigh from
Burlington. Under N.C. Gen. Stat. § 163-278.16B, a campaign committee must use contributions
only for the listed purposes. Two provisions of the statute identify applicable permissible
expenditures:

2) Expenditures resulting from holding public office.

(7) Payment of any penalties against the candidate or candidate’s campaign
committee for violation of this Article [22A of Chapter 163] imposed by a board
of elections or a court of competent jurisdiction.

The expenses you identify do not fall within either of these categories.

While travel expenses that result from holding public office would be permissible expenses,
these are nat such expenses. These are costs associated with a charge for a violation of the law.
While it was necessary for you as a legislator to travel to Raleigh from your home, it was not
necessary for you to do so in a manner that violated the law. Nor were the fine and court costs
penalties assessed for violation of the campaign finance laws such that they would be
permissible expenditures under (7) above.

For these reasons, it is my opinion that the reimbursement you request from your political
committee is not authorized by N.C. Gen. Stat. § 163-278.16B.

(continued)
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Allred Letter
December 23, 2009

This opinion is based upon the information provided in your letter of November 19. If the
information should change, you should evaluate whether this opinion is still applicable and
binding. Finally, this opinion will be filed with the Codifier of Rules to be published unedited in
the North Carolina Register and the North Carolina Administrative Code.

Sincerely,

Gary O. Bartlett
Executive Director

cc: Julian Mann, Ill, Codifier of Rules




lobbyist list and can be accessed through the Campaign Finance page at www.sboe.state.nc.us.
As stated above, it would not be a violation of the campaign finance statutes for a member of the
NC General Assembly to solicit contributions from PACs that employ a lobbyist at times other
than when the NC General Assembly is in regular session. Your letter also asks whether it
would be a breach of ethics. The opinion in this letter is limited to matters under our jurisdiction.
Any questions regarding laws related to ethics should be directed to the NC Ethics Commission.

This opinion is based upon the information provided by you in your December 9, 2009 letter. If
any information in that letter should change, you should consult with our office to ensure that
this opinion would still be binding. Finally, this opinion will be filed with the Codifier of Rules
to be published unedited in the North Carolina Register and the North Carolina Administrative
Code.

Sincerely,

Gary O. Bartlett
Executive Director

cc: Julian Mann, Codifier of Rules




However, if the Libertarian Party of North Carolina chooses to raise funds for that purpose, they
could do so as set forth in Article 22M. N.C. G.S. § 163-278.320 provides the permitted uses of
legal expense funds. If a party committee established such a fund it would be limited to using
those funds for any legal action or potential legal action brought against the party. This would
not include utilizing those funds to pay legal expenses of a candidate of that party. Legal
expense funds could only fund party specific legal expenses, not for any other purpose.

If you should have additional questions about establishing such a fund, please don’t hesitate to
contact myself of Kim Strach, Deputy Director-Campaign Finance. This opinion is based upon
the information provided by you in your December 31, 2009 letter. If any information in that
letter should change, you should consult with our office to ensure that this opinion would still be
binding. Finally, this opinion will be filed with the Codifier of Rules to be published unedited in
the North Carolina Register and the North Carolina Administrative Code.

Sincerely,

L 6&%47

Gary . Bartlett
Executive Director

cc: Julian Mann, Codifier of Rules




WALLACE
aNORDAN vLp
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JOHN R. WALLACE
3737 GLENWOOD AVENUE, SUITE 260 RICHARD P. NORDAN

RALEIGH, NORTH CAROLINA 27612 JOSEPH A. NEWSOME

February 25, 2010

The Honorable Gary Bartlett, Executive Director

North Carolina State Board of Elections VIA HAND DELIVERY
506 North Harrington Street

Raleigh, North Carolina 27602

Re:  Advisory Request Pursuant to N.C.G.S. § 163-278.23

Dear Mr. Bartlett:

This firm has been retained to represent the interests of American Anesthesiology, Inc., a
subsidiary and an affiliate of MEDNAX, Inc. On behalf of American Anesthesiology, Inc.
(“American Anesthesiology”), we are requesting an advisory opinion with respect to the
application of the provisions of N.C.G.S. § 163-278.19 and certain related provisions of Article
22A to our client and its affiliates and their separate segregated funds.

Over the course of the last eighteen months, American Anesthesiology, a Florida
corporation, has entered into comprehensive management agreements with two North Carolina
anesthesiology practices, each of which, pursuant to N.C.G.S. § 163-278.19, had previously
established and maintained a separate segregated fund for the use of its employees. The two
practices were formally known as Critical Health Systems of North Carolina, PC, (now
American Anesthesiology of North Carolina, PC) and Wilmington Anesthesiologists, LLP, (now
American Anesthesiology of the Carolinas, PC). American Anesthesiology and the practices are
in long term management agreements that provide for oversight and management of all business
related functions of the practices. Under its management agreements with these two practices,
American Anesthesiology provides accounting and legal compliance services to the practices’
separate segregated funds.

We note several facts with respect to these two separate segregated funds and their
relationship with American Anesthesiology. First, the two practice groups that have the separate
segregated funds do not compete with ore another in the same market and are geographically
separate. Second, the two practice groups and the separate segregated funds have no common
physician employees. They do share certain common officers. Those officers do not participate
in the funds’ contribution decisions. The physician employees of each practice group, and only
the physician employees of each practice group, make decisions regarding contributions to be
made by the funds. American Anesthesiology will not exercise control.over thase decisions.
However, American Anesthesiology, through its management agreements with both practices,
will provide administrative support to both of these separate segregated funds.
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TELEPHONE 919-782-9322 | FACSIMILE 919-782-8113 | WALLACENORDAN.COM
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From a review of the text of N.C.G.S. § 163-278.19(b) and (e), there does not appear to
be a prohibition on a corporate entity providing administrative support to more than one separate
segregated fund. In this case, American Anesthesiology wishes to assist its affiliated practices
(American Anesthesiology of North Carolina, PC and American Anesthesiology of the
Carolinas, PC) with maintaining two separate segregated funds for their individual groups of
employees and to provide administrative support, pursuant to N.C.G.S. § 163-278.19(e), to those
separate segregated funds.

American Anesthesiology is seeking an advisory opinion with respect to three separate
questions:

1. May the two now existing committees continue to exist as separate segregated
funds?

2. If the two separate segregated funds may be maintained going forward, must the
contributions from the two separate segregated funds be aggregated for purposes of determining
whether contribution limits have been met?

3. May American Anesthesiology provide administrative support, pursuant to
N.C.G.S. § 163-278.19(e), to both separate segregated funds?

We appreciate your assistance in providing an advisory opinion with respect to these
issues. Should you have need of further information or facts with respect to the situation faced

by our client, please do not hesitate to contact this office.

With best regards, I remain

hn R. Wallace

R

JRW/map
cc: Kim Westbrook Strach, Deputy Director
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July 9, 2010

Mr. John Wallace
3737 Glenwood Avenue, Suite 260
Raleigh, North Carolina 27612

Re:  Advisory Request Pursuant to N.C.G.S. § 163-278.23
Dear Mr. Wallace:

I am in receipt of your letter dated February 25, 2010, in which you seek an advisory opinion on
behalf of your client American Anesthesiology, Inc. Specifically, you pose three questions for
response. Pursuant to N.C.G.S § 163-278.23, I will provide responses to each of your questions.

To summarize the facts as provided, American Anesthesiology, Inc. has entered into
comprehensive management agreements with two anesthesiology practices in North Carolina.
Prior to the management agreements, the two practices had separately established separate
segregated funds pursuant to N.C. G.S § 163-278.19(b). According to our records, Critical
Health Systems of North Carolina PAC organized on May 14, 2002, and Wilmington
Anesthesiologists PAC organized on September 18, 2001. Both of these separate segregated
funds have been filing reports with our office since their organization.

As part of the management agreement, American Anesthesiology, Inc. will provide
administrative support to both separate segregated funds. The physician employees of each
practice group will be the only decision makers regarding contributions made from the separate
segregated funds. Even though the two practice groups share some common officers, those
officers do not participate in the contribution decisions of either separate segregated fund.

Based on these facts, the following responses are provided to your questions:

1. May the two existing committees continue to exist as separate segregated funds?
Answer: Yes. Both Critical Health Systems of North Carolina PAC and Wilmington
Anesthesiologists PAC were established pursuant to N.C. G.S. § 163-278.19(b).

N.C.G.S § 163-278.19(b) and (e) provide for corporations establishing a separate segregated

fund and receiving reasonable administrative support from the parent entity designated on the
committee’s organizational report (Statement of Organization CRO 2100D). Currently, both

LOCATION: 506 NORTH HARRINGTON STREET @ RALEIGH, NORTH CAROLINA 27603 e (919) 733-7173




separate segregated funds are eligible to receive reasonable administrative support from the
parent entities designated on their Statement of Organizations, which are the practice groups of
each separate segregated fund.

2. If the two separate segregated funds may be maintained going forward, must the
contributions from the two separate segregated funds be aggregated for purposes of
determining whether contribution limits have been met?

Answer: No. The separate practice groups are the parent entities of the two political
committees. You explain that they have no common physician employees, and only the
physician employees of each practice group make decisions regarding contributions to be made
by the political committee for that grotip. Under these facts, contributions to each separate
segregated fund will not be aggregated for purposes of determining whether contribution limits
have been met.

3. May American Anesthesiology provide administrative support, pursuant to
N.C. G.S. § 163-278.19(e), to both separate segregated funds?

Answer: Yes. Since American Anesthesiology, Inc. has a management contract with both
practices to provide administrative support, those services are services to the parent entities that
will then be provided to the separate segregated funds. American Anesthesiology’s contracts are
with the two parent entities. N.C.G.S. § 163-278.19(e) does not preclude a parent entity from
contracting with an outside vendor to provide administrative support or the same vendor from
contracting with multiple parent entities.

This opinion is based upon the information provided in your February 25, 2010, letter. If any
information in that letter should change, you should consult with our office to ensure that this
opinion would still be binding. Finally, this opinion will be filed with the Codifier of Rules to be
published unedited in the North Carolina Register and the North Carolina Administrative Code.

Sincerely,

/@a,‘% O, Ba et

Gary O. Bartlett
Executive Director

cc: Julian Mann, Codifier of Rules
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Pt
June 2, 2010 e
t
Senator Charlie W. Albertson =
North Carolina State Senate 2= !
523 Legislative Office Building &3
300 North Salisbury Street f’.} L

Raleigh, NC 27603-5925

RE: NOAA Award Ceremony, June 10, 2010

Dear Senator Albertson:

You have requested a written opinion pursuant to NC General Statute § 163-278.23 regarding
the use of your campaign committee’s funds to pay for your son’s travel expenses to an award
ceremony where you will be honored.

Your son’s accompaniment to the June 10, 2010 awarding of the “Coastal Steward of the Year”
honor from NOAA would be considered an expenditure arising out of holding public office. Thus

it is allowable for the expenses to be paid using funds from your campaign committee pursuant
to NC General Statute § 163-278.16B(2).

This apinion is based upon the facts as stated in your letter dated May 27, 2010. If those facts
should change, you should evaluate whether this opinion is still applicable and binding. In
addition, changes in statutes and case law may affect this opinion and you should evaluate their
applicability. This opinion will be filed with the Codifier of Rules to be published unedited in the
North Carolina Register and the North Carolina Administrative Code.

Congratulations on your well-deserved award.
Sincerely,

Sy 0o 221

Gary O. Bartlett
Executive Director

LocartioN: 506 NortH HARRINGTON STREET ¢ RALEIGH, NORTH CAROLINA 27603 e (919) 733-7173
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Executive Director P.O. BOX 27255
RALEIGH, NC 27611-7255

June 2, 2010

Andrew Whalen

Executive Director

North Carolina Democratic Party
220 Hillsborough Street

Raleigh, NC 27603

Re: N.C. Political Parties Financing Fund
Dear Mr. Whalen:

You have requested a written opinion pursuant to N.C. General Statute § 163-278.23. You
inquire as to how a State Political Party Chairman shouid maintain a full accounting of the
expenditures and dishbursements of funds received from the N.C. Political Parties Financing
Fund, statutorily required by N.C.G.S. § 163-278.43.

All record keeping of monies allocated from the N.C. Political Parties Financing Fund is the sole
responsibility of the Chair of the Political Party to which the funds were disbursed, as mandated
by N.C.G.S. § 163-278.42(a). Fifty percent (50%) of the disbursed funds are to be allocated by a
special committee, of which membership is outlined in N.C.G.S. § 163-278.42{d}. This
committee has sole discretion of fund disbursement. However, the allocations must fall within
the parameters set forth in N.C.G.S. § 163-278.42(e), and the Chair of the Political Party
maintains responsibility for accurate and complete accounting of disbursements and
expenditures.

The North Carolina General Assembly made the accounting of actual expenditures and
disbursements of funds received from the N.C. Political Parties Financing Fund a very strict
mandate. Criminal penalties can be imposed on persons who willfully and intentionally violate
the provisions of N.C. General Statute Article 22B. Improper use of funds can lead to criminal
charges against those who made the improper expenses, an order of reimbursement against the

LocartioN: 506 NorTH HARRINGTON STREET @ RALEIGH, NoRTH CAROLINA 27603 « (919) 733-7173



party, and/or a suspension of future funds payment to the party until reimbursement is made.
Compliance with the Campaign Finance laws of this State should not be treated casually.

The law requires that the State Chair’s records of these financial items to be complete and it is
the sole responsibility of the Political Party Chair to insure accuracy of the records. Next, the
receipts and all subsequent expenditures and disbhursements must be substantiated by the
records required by this office. In addition, it is required that such records must be centrally
located and readily available. This implies that the data must be promptly tendered and
centrally reported to the Chairman by each sub-entity receiving a disbursement of funds.
Finally, the Chairman must vouch for the proper expenditure of the funds when he files his
annual report pursuant to N.C.G.S. § 163-278.43(b).

This opinion is based upon the facts as stated in your e-mail dated June 2, 2010. If those facts
should change, you should evaluate whether this opinion is still applicable and binding. In
addition, changes in statutes and case law may affect this opinion and you should evaluate their
applicability. This opinion will be filed with the Codifier of Rules to be published unedited in the
North Carolina Register and the North Carolina Administrative Code.

Sincerely,

| /&aﬂ? O, boZto?t

Gary O. Bartlett
Executive Director



defend a legal action. If such funds are set up as part of the party’s political committee structure, then
monies into and out of the funds would need to comply with source and reporting requirements for
political committees. If the legal fund is set up separately from the party's political committee
structure, however, it is not covered by Article 22M of Chapter 163. -

The purpose of my letter of April 3, 2005, was to alert the General Assembly to the fact that “North
Carolina’s campaign finance statutes [did] not clearly address fund raising by candidates or political
committees for legal expenses.” The General Assembly responded by adopting legislation that clearly

- addresses fund raising by or on behalf of candidates for legal expenses. The General Assembly did
not address fund raising by or on behalf of political parties for the parties’ legal expenses. Consistent
with the longstanding approach of the State Board of Elections, it will not seek to regulate an area
that the General Assembly has chosen not to give the State Board authority to regulate. .

The leadership of the General Assembly and the chairs of all three recognized political parties will be
provided with copies of your opinion request, this response, and my letter of Aprif 3, 2005, so they will
be aware of this issue should the leadership choose to address it in the upcoming session.

This opinion is based upon the information provided in your letter of October 25, 2010. If the
information should change, you should evaluate whether this opinion is still applicable and binding.
Finally, this opinion will be filed with the Codifier of Rules to be published unedited in the North
Carolina Register and the North Carolina Administrative Code. :

Sincerely, ,

Gary O. Bartlett
Executive Director

cc:  The Honorable Marc Basnight, President Pro Tempore of the Senate
The Honorable Phil Berger, President-Elect Pro Tempore of the Senate
The Honorable Joe Hackney, Speaker of the House of Representatives
y?:e Honorable Thom Tillis, Speaker-Elect of the House of Representatives
he Honorable Julian Mann, llI, Codifier of Rules

David Young, Chair of the Democratic Party

Barbara Howe, Chair of the Libertarian Party

Tom Fetzer, Chair of the Republican Party

LOCATION: 506 NORTH HARRINGTON STREET o RALEIGH, NORTH CAROLINA 27603 o (919) 733-7173



WALLACE
&NORDANuLr

ATTORNEYS AT LAW

JOHN R. WALLACE

3737 GLENWOOD AVENUE, SUITE 260 RICHARD P. NORDAN
RALEIGH, NORTH CAROLINA 27612 JOSErPH A. NEWSOME

October 25, 2010

The Honorable Gary O. Bartlett, Executive Director :

North Carolina State Board of Elections ' VIA HAND DELIVERY
506 North Harrington Street

Raleigh, North Carolina 27603

Re:  Advisory Request of the North Carolina Democratic Party, pursuant to
N.C.G.S. § 163-278.23

Dear Mr. Bartlett:

In the past, you have noted that the State Board has “never required legal funds to be
bound by contribution limits and reporting requirements set out for regular campaign accounts.”
See News & Observer article, “Schools hopeful seeks donors,” dated December 29, 2004. On
April 13, 2005, you formally expressed this position by letter addressed to the leadership of both
our North Carolina Senate and House, noting in particular:

North Carolina’s campaign finance statutes do not clearly address fundraising by
candidates or political committees for legal expenses. It has been the long
standing practice of the State Board of Elections, through the Executive Director,
not to regulate monies raised and spent for expenses arising from contested
elections or lawsuits filed against candidates and political committees as long as
that money was not deposited into a political committee account. This practice
was in place prior to my tenure and has not been changed. The rationale for this
policy is that (1) monies raised in these situations are for legal fees, and not for an
election, and (2) frivolous or questionable lawsuits should not be allowed to
cripple a candidate committee during an election or prevent a candidate from
challenging or defending the results of an election.

Letter of Gary Bartlett, dated April 13, 2005.

Following your letter of April 13, 2005, the North Carolina General Assembly, aware that
candidates and party committees had been utilizing legal funds in connection with litigation
matters and post election contests, enacted the provisions of N.C.G.S. § 163-278.300, et seq.

Article 22M, which provides for the regulation and reporting of legal expense funds created by
“elected officers™ as defined therein.

MAILING ADDRESS | POST OFFICE BOox 12065 [ RALEIGH, NORTH CAROLINA 27605
TELEPHONE 919-782-9322 f FACSIMILE 819-782-8113 | WALLACENORDAN.COM
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G. Bartlett
October 25, 2010
Page 2

In N.C.G.S. § 163-278.301, entitled “Creation of legal expense funds,” the General
Assembly provided:

(a) An elected officer, or another individual or group of individuals on the
elected officer’s behalf, shall create a legal expense fund if given a legal expense
donation, other than from that elected officer’s self, spouse, parents, brother, or
sister, for any of the following purposes:

(1) To fund an existing legal action taken by or against the elected officer
in that elected officer's official capacity.

As ] am sure that you are aware, the definition of “elected officer” in N.C.G.S. § 163-
278.300(3) includes individuals both “serving in or seeking a public office.”

“ Thus, in spite of your letter of April 13, 2005, the General Assembly chose not to require
political parties utilizing legal funds to create legal expense funds subject to the provisions of
Article 22M. Specifically, although Article 22M adds the requirement that elected officers
receiving “legal expense donation[s]” create “legal defense funds[s],” it imposes no such _
obligation on political parties. The General Assembly made this determination, aware that both
the Republican and Democratic parties in this State had utilized legal funds to fund litigation and
post-election contests.

The North Carolina Democratic Party has a renewed need to fund legal expenses and is
desirous of forming a legal expense fund in its own behalf. The Party has recently been named
in two actions filed in the Superior Courts of this State, alleging, we believe without merit, that
certain campaign communications by the Party are defamatory. Each of these actions seeks
recovery of money damages, and the Party must mount defenses. The defense of these actions
will occur, in large measure, subsequent to the November 2010 General Election. Therefore, the
expenses of the defense of these actions will not have a bearing on the outcome of the impending
General Election. '

Your confirmation of the foregoing understanding will be appreciated.

With best regards, I remain




STATE BOARD OF ELECTIONS
6400 Mail Service Center ® Raleigh, North Carolina 27699-6400
GARY O. BARTLETT ' MAILING ADDRESS:

Executive Director P.0. BOX 27255
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April 3, 2005

The Honorable Marc Basnight
President Pro Tempore of the Senate
North Carolina General Assembly
2007 Legislative Building

Raleigh, NC 27601-2808

The Honorable Jim Black

Speaker of the House of Representatives
North Carolina General Assembly

2304 Legislative Building

Raleigh, NC 27601-1096

Re: Disclosure of Attorneys Fees Arising From Contested Elections or
Lawsuits filed against Candidates /Political Committees

Dear Mr. President Pro Tempore and Mr. Speaker:

A campaign finance issue has arisen with increasing frequency in recent years
and is not clearly addressed in our statutes. This letter is intended to provide
you background information about this issue, and to request guidance on
whether legislative action with respect to it is appropriate for consideration.

In the past three years, the State Board of Elections has received inquiries
about whether current campaign finance statutes are applicable to fund raising
to pay for legal-expenses arising from election contests or from post-election
lawsuits against a candidate or political committee over campaign activity. For
example, the 2002 race for sheriff of Caldwell County resulted in a lengthy
election protest hearing at the county level and subsequent administrative and
Jjudicial appeals. The candidates conducted post-election fund raising in order
to pay their legal expenses. This year the candidates for Commissioner of
Agriculture and Superintendent of Public Instruction also asked for guidance
about fund raising to pay for legal expenses associated with their contested
elections. In addition, the State Board currently has pending a complaint
alleging violations of campaign finance statutes by Attorney General Roy

LOCATION: 506 NOR"l‘H HARRINGTON STREET o RALEIGH, NORTH CAROLINA 27603 o (919) 733-7173



President Pro Tempore Basnight

Speaker Black

Page 3

Cooper and his political committee arising from his defense of a lawsuit filed by
Dan Boyce about campaign activities in the 2000 General Election.

North Carolina’s campaign finance statutes do not clearly address fund raising
by candidates or political committees for legal expenses. It has been the
longstanding practice of the State Board of Elections, through the Executive
Director, not to regulate monies raised and spent for expenses arising from
contested elections or lawsuits filed against candidates and political
committees as long as that money was not deposited into a political committee
account. This practice was in place prior to my tenure and has not been
changed. The rationale for this policy is that (1) monies raised in these
situations are for legal fees and not for an election, and (2) frivolous or
questionable lawsuits should not be allowed to cripple a candidate committee
during an election or prevent a candidate from challenging or defending the
results of an election. This policy is similar to the approach of the Federal
Election Commission with respect to federal candidates raising funds to cover
legal expenses.

Given that increasingly large sums are being raised and spent for legal
expenses in this State, it appears that it would be in the public interest for the
statutes clearly to require disclosure of such fund raising. Candidates and
political committees should be allowed to raise funds for such legal expenses
and to deposit them into an account separate from a campaign account.
Donations to a legal expenses account would not be considered “contributions”
subject to contribution limits. Any funds raised could not be used to fund any
other efforts by a candidate or a political committee in pursuit of election or
reelection. All monies raised and costs incurred for such legal expenses would
be disclosed in periodic reports, and these reports would be available for public
review.

Current law does not require disclosure of funds raised unless they are deemed
“contributions.” Although the current statutory definition of “contribution”
includes “anything of value [given] to a candidate to support or oppose the
nomination or election of one or more clearly identified candidates, to a
political committee, to a political party, or to a referendum committee, whether

- or not made in an election year,” it has not been construed to extend to post-
election donations to candidates to off-set legal expenses. See G.S. 163-
278.6(6). Any legislation adopted to require disclosure of funds raised for legal
expenses would need to define the donations that are required to be disclosed.
It would need to address the frequency with which reporting is required.
Finally, it would need to address whether volunteer services of an attorney
should ever be considered either contributions to a political committee or
donations to a separate fund for legal expenses. Currently, the definition of
“contribution” includes language allowing individuals to “volunteer” a portion
or all of their time on behalf of a candidate. See G.S. 163-278.6(6). The



President Pro Tempore Basnight
Speaker Black
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question has arisen whether there is a point at which services provided by
attorneys cross the line from “volunteer services” to contributions.

At my request, C. Colon Willoughby, District Attorney, 10t District, reviewed
this letter and offered additional comments that should be considered. Colon
is district attorney of the prosecutorial district where most campaign reporting
violations are filed. His thoughts follow:

“I agree that there should be disclosure of contributions and volunteer
"services" of professionals for work/expenses done other than to assist the
campaign in filing its required reporting. Lawyers, CPA's and other
professionals should be allowed to donate their time so long as there is
disclosure. I also agree that any contribution for legal expenses should be
separated from ordinary contributions. However, the General Assembly may
wish to consider some regulation of this flow of funds. I would suggest that the
funds/services only be allowed to be used to "defend" the candidate, treasurer,
or committee, and that the funds not be used to prosecute lawsuits against
others, including the Board, etc. This would discourage disgruntled losing
candidates from attempting to overturn results that the Board certifies or
attempts to certify. It seems prudent to also impose some limits on these
funds--such as the amount an individual may contribute and whether or not
corporations would be allowed to contribute. Without some type of regulation 1

believe we will be vulnerable to system attacks by wealthy and out of state
persons or entities.”

As always, I appreciate your wisdom and guidance on administering the law as
it has been passed and whether additional legislative action is required. If you
should have any questions, please feel free to contact me at 919-715-1827.

Most sincerely,

4
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Gary O. Bartlett
Executive Director




Letter to Senator Basnight
February 8, 2011
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(3) Donations to an organization described in section 170(c) of the Internal
Revenue Code of 1986 (26 U.S.C. § 170(c)), provided that the candidate or
‘the candidate's spouse, children, parents, brothers, or sisters are not
employed by the organization.

(4) Contributions to a national, State, or district or county committee of a
political party or a caucus of the political party.

(5) Contributions to another candidate or candidate's campaign committee.
(6) To return all or a portion of a contribution to the contributor.

(7) Payment of any penalties against the candidate or candidate's campaign
committee for violation of this Article imposed by a board of elections or a
court of competent jurisdiction. '

(8) Payment to the Escheat Fund established by Chapter 116B of the General
Statutes.

(9) Legal expense donation not in excess of four thousand dollars ($4,000) per
calendar year to a legal expense fund established pursuant to Article 22M
of Chapter 163 of the General Statutes.

G.S. § 163-278.16B. It is my opinion that these research and issue-advocacy expenditures
would be allowable under subparagraph (a)(2) of the statutory provision as they relate to
your continuous commitment to issues and matters for which you were engaged while
you held public office. Further, you may make expenditures pursuant to subparagraph
(a)(3) to any qualified non-profit organization as long as you or a family member are not
employed by the organization.

The purpose of G.S. § 163-278.16B is to limit the wide discretion candidates and political
committees previously were allowed in how campaign funds were spent. That purpose
should be kept in mind by all committees. Whenever a committee is in doubt about
whether an expenditure is proper, it should, as has been done here, request an opinion
pursuant to G.S. §163-278.23. This statute provides a safe harbor for candidates and
political committees that comply with the advice of advisory opinions, even if the advice
is ultimately determined to be in error. Because this opinion is based solely on the
information you have shared, the opinion would not be binding if the facts changed.
Therefore, if the facts with respect to the purposes of your committee’s expenditures
should change, you will need to contact our office so that we could re-evaluate whether
the expenditure would continue to be permissible. As required by law, this opinion will
be filed with the Codifier of Rules to be published unedited in the North Carolina
Register and the North Carolina Administrative Code.



Letter to Senator Basnight
February 8, 2011
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If you should have any questions, please do not hesitate to contact me or Kim Strach,
Deputy Director-Campaign Finance.

Sincerely,

/ga/uy\ 0. EO’W

Gary O. Bartlett
Executive Director

cc: Julian Mann III, Codifier of Rules
Kim Westbrook Strach, Deputy Director of Campaign Finance



STATE BOARD OF ELECTIONS
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GARY O. BARTLETT MAILING ADDRESS:

Executive Director P.O. Box 27255
Raleigh, NC 27611-7255

July 12, 2011

Mr. Phillip H. Brady, Treasurer

Harold J. Brubaker Campaign Committee
312 West Salisbury Street

Asheboro, NC 27203-4583

RE: Requested Advisory Opinion N.C.G.S. § 163-16B(a)(1)and (2)
Dear Mr. Brady:

Pursuant to N.C.G.S. § 163-278.23, your letter of July 5, 2011, requested an advisory opinion regarding
the deductible difference in mileage expenses.

Historically, the reimbursement rate differential between the General Assembly allowance and the IRS
deductible has been allowed to be expensed from campaign funds. This allowance is governed by
N.C.G.S. 163-278.16B(a)(1) and (2), which reads:

(a) A candidate or candidate campaign committee may use contributions only for the
following purposes:

(1) Expenditures resulting from the campaign for public office by the candidate
or candidate’s campaign committee.
(2) Expenditures resulting from holding public office.

Incurred mileage resulting from activities related to campaigning for and subsequently holding public
office is a covered expenditure under this Statute. Therefore, Rep. Brubaker may receive
reimbursement for the allowance differential for mileage accrued while attending to the duties of
holding public office and the participating in the activities necessary while campaigning for election to
office.

You may wish to consult IRS regulatory code for potential tax implications of this differential mileage
reimbursement.

LOCATION: 506 North Harrington Street ® Raleigh, NC 27603 @ 919.733.7173 e FAX: 919.715.0135



Advisory Opinion N.C.G.S. § 163-278.16B(a)(1) and (2)
Harold Brubaker Campaign Committee
July 12, 2011

This opinion is based upon the information provided in your letter of July 7, 2011. If the information
should change, you should evaluate whether this opinion is still applicable and binding. Finally, this
opinion will be filed with the Codifier of Rules to be published unedited in the North Carolina Register
and the North Carolina Administrative Code.

Should | be of further assistance, please let me know.

Sincerely,

Gary O. Bartlett
Executive Director

cc: Julian Mann, lll, Codifier of Rules
Susan K. Nichols, Special Deputy Attorney General
Donald M. Wright, NCSBE General Counsel
Kim W. Strach, Deputy Director, Campaign Finance




Received
PHILLIP H. BRADY
JUL 07 201 Certified Public Accountant
312 West Salisbury Street
Campaign Finance Asheboro, North Carolina 27203-4582

July §, 2011 Telephone: 336-625-1155
Fax: 336-625-6671
email: phbcpa@asheboro.com

Mr. Gary Bartlett

Executive Secretary-Director
State Board of Elections

PO Box 27255

Raleigh, NC 27611-7255

Dear Mr. Bartlett:

The purpose of this letter is to request an advisory opinion pursuant to G.S. 163-
278.23 regarding the deductible difference for mileage. The General Assembly has
reimbursed members at a rate below the standard deductible as set by the Internal
Revenue Service.

Therefore, the question arises as to the legitimate reimbursement for a member to
receive the difference between the rate paid and the rate set by the Internal Revenue
Service as a legitimate campaign expense for performing the duties of the office.

I look forward to your reply so that we may be assured we are handling our
accounting as is required by law.

Sincerely,

HAROLD J. BRUBAKER CAMPAIGN
COMMITTEE

Phillip H. Brady, Treasurer

MEMBER:
AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS
NORTH CAROLINA ASSOCIATION OF CERTIFIED PUBLIC ACCOUNTANTS



N.C.G.S. §163-278.6(8k), which describes those communications that are not deemed to be
electioneering communications. >

According to information you provided, you host two television programs and a radio music
show, and also appear in radio and television commercials for Greenville Toyota.

Your attorney, Mr. Boberg, has confirmed with Kim Strach that the Greenville Toyota
commercials do not mention any election, candidacy, political party, opposing candidate or
voting by the general public, nor do the ads take a position on the candidate’s character or
qualifications or fitness for office, and further, the ads do propose a commercial transaction.
Therefore, according to paragraph (e) of §163-278.6(8k), your commercials for Greenville
Toyota do not constitute electioneering communications.

You also appear on the television shows, Carolina Outdoor Journal and DownEast Today.

2N.C.G.S. § 163-278.6(8j) “The term “electioneering communication” means any broadcast, cable, or satellite
communication, or mass mailing, or telephone bank that has all the following characteristics:

a. Refers to a clearly identified candidate for elected office.
b. Is aired or transmitted within 60 days of the time set for absentee voting to begin pursuant to G.S.
163-227.2 in an election for that office.
¢ ~ May be received by either:

1. 50,000 or more individuals in the State in an election for a statewide office or 7,500 or
more individuals in any other election if in the form of broadcast, cable, or satellite communication.

2. 20,000 or more households, cumulative per election, in a statewide election or 2,500

households, cumulative per election, in any other election if in the form of mass mailing or telephone bank.

’N.C.G.S. § 163-278.6(8k) “The term “electioneering communication” does not include any of the following:

a. A communication appearing in a news story, commentary, or editorial distributed through the
facilities of any broadcasting station, unless those facilities are owned or controlled by any political party, political
committee, or candidate.

b. A communication that constitutes an expenditure or independent expenditure under this Article.

c. A communication that constitutes a candidate debate or forum conducted pursuant to rules adopted
by the Board or that solely promotes that debate or forum and is made by or on behalf of the person sponsoring the
debate or forum.

d. A communication made while the General Assembly is in session which, incidental to advocacy
for or against a specific piece of legislation pending before the General Assembly, urges the audience to
communicate with a member or members of the General Assembly concerning that piece of legislation or a
solicitation of others as defined in G.S. 120C-100(a)(13) properly reported under Chapter 120C of the General
Statutes.

e. A communication that meets all of the following criteria:
iz Does not mention any election, candidacy, political party, opposing candidate, or voting
by the general public. ’
2. Does not take a position on the candidate’s character or qualifications and fitness for
office.
3. Proposes a commercial transaction.
f. A public opinion poll conducted by a news medium, as defined in G.S. 8-53f.11(a)(3), conducted

by an organization whose primary purpose is to conduct or publish opinion polls, or contracted for by a person to be
conducted by an organization whose primary purpose is to conduct or publish public opinion polls. This sub-
subdivision shall not apply to a push poll. For the purpose of this sub-subdivision, “push poll” shall mean the
political campaign technique in which an individual or organization attempts to influence or alter the view of
respondents under the guise of conducting a public opinion poll.

g. A communication made by a news medium, as defined in G.S. 8-53.11(a)(3), if the
communication is in print.
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STATE BOARD OF ELECTIONS

6400 Mail Service Center ® Raleigh, North Carolina 27699-6400

GARY .O. g._ARTLETT MAILING ADDRESS:
Executive Director P.O. BOX 27255
RALEIGH, NC 27611-7255

August16, 2011

Mr. Marlowe Foster
1908 Garden City Ct.
Raleigh, NC 27604

Re: Request for Advisory Opinion
'Dear Mr. Foster:

I write in response to your request for an advisory opinion pursuant to N.C. Gen. Stat. § 163-
278.23. By email on July 1, 2011, and in subsequent communications you requested guidance
on several matters related to your intent to seek public office while being a registered lobbyist.
More specifically, you pose three questions. I will address each question separately below.

1. Jason Schrader has indicated that once I file a candidate committee, I am allowed to
raise money. However, until I file a formal candidacy, I am not allowed to contribute to
my own committee. Is that correct?

Answer: Yes. Based on your Statement of Organization received in our office on July
13, 2011, you are seeking the statewide office of Commissioner of Labor. Pursuant to
N.C.G.S. § 163-278.13C, a lobbyist is prohibited from making a contribution to a
candidate or candidate campaign committee if that candidate is seeking a legislative
office or seeking to be a member of the Council of State. Additionally, a lobbyist may
not collect contributions from multiple contributors and transfer those contributions to a
candidate or candidate campaign committee when the candidate is a legislator or
candidate for a legislative seat or member of the Council of State or candidate seeking to
be a member of the Council of State.

N.C.G.S. § 163-278.13C(c) provides that the prohibition against the lobbyist making a
contribution does not apply to his/her own candidate campaign committee if the lobbyist
has filed a notice of candidacy for office under N.C.G.S. § 163-106 or Article 11 of
Chapter 163 of the General Statutes or has been nominated under N.C.G.S. § 163-114 or
N.C.G.S § 163-98. Since you have only organized your candidate committee and not met
the other requirements of N.C.G.S. § 163-278.13C(c), then you may not make any
contribution, including in-kind contributions, to your candidate campaign committee.

LOCATION: 506 NORTH HARRINGTON STREET @ RALEIGH, NORTH CAROLINA 27603 o (919) 733-7173




2. As a registered lobbyist and a member of the State Banking Commission, are there any

limitations on my ability to solicit contributions during legislative session? If so, what
are they specifically? In addition, is there any difference between normally scheduled
legislative sessions or special sessions that are being scheduled (i.e. the special session
that begins on September 13, 2011)?

Answer: This response only addresses your questions as they relate to campaign finance
issues. You will need to contact the State Ethics Commission to receive guidance on any
limitations resulting from your position on the State Banking Commission and any
additional lobbyist restrictions under their jurisdiction. You may also wish to consult
with the Secretary of State’s Office with respect to any lobbyist restrictions they may
administer.

Pursuant to N.C.G.S. § 163-278.13B, a registered lobbyist is considered a “limited
contributor.” A “limited contributee” is by statutory definition a member or candidate for
the General Assembly or a member of or candidate for the Council of State. Since you
are a candidate for the Council of State and a registered lobbyist, you meet both statutory
definitions.! Therefore, during regular sessions of the General Assembly, as a “limited
contributee” you would be prohibited from soliciting contributions from any “limited
contributors” and soliciting any third parties to solicit contributions from “limited
contributors.” In more general terms this means that as a lobbyist you are prohibited
during regular sessions of the General Assembly from not only making contributions to
candidates and members of the General Assembly and Council of State, including your
own committee, but also soliciting contributions from any individual or political
committee on behalf of your committee or any other candidate or member of the General
Assembly or Council of State. As a candidate for the Council of State, during regular
legislative sessions, you are further prohibited from soliciting a contribution from a PAC
that employs a lobbyist or soliciting a third party to make that solicitation on your behalf.

You also request guidance on the differences between regular and special sessions of the
General Assembly. As defined in N.C.G.S. § 163-278.13B(a)(3), “The General
Assembly is in ‘regular session’ from the date set by law or resolution that the General
Assembly convenes until the General Assembly either adjourns since die or recesses or
adjourns for more than 10 days.” Other than a lobbyist making or bundling contributions
to candidates or members of the General Assembly or Council of State, the other
prohibitions discussed above only apply during regular sessions of the General Assembly.

' “The term ‘candidate’ means any individual who, with respect to a public office listed in G.S. 163-278.6(18), has
taken positive action for the purpose of bringing about that individual’s nomination or election to public office.
Examples of positive action include:

oo o

Filing a notice of candidacy or a petition requesting to be a candidate,

Being certified as a nominee of a political party for a vacancy,

Otherwise qualifying as a candidate in a manner authorized by law,

Making a public announcement of a definite intent to run for public office in a particular election, or
Receiving funds or making payments or giving the consent for anyone else to receive funds or transfer
anything of value for the purpose of bringing about that individual’s nomination or election to office.
Transferring anything of value includes incurring an obligation to transfer anything of value.” N.C.G.S. §
163-278.6(4)




I have included a copy of an advisory opinion that I provided to Jason Kay, General
Counsel to Speaker Thom Tillis, regarding fundraising after the General Assembly has
recessed until a date certain to convene the regular session.

3. My employment includes a company car which can be used for both work and personal.
What limitations are there on the use of the vehicle from a State Board of Elections
perspective and what must I do to ensure compliance with all campaign finance laws?

Answer: As you are aware, business contributions to candidate committees are
prohibited. This prohibition includes in-kind business contributions. In order to
determine if the use of your company car for campaign purposes would be considered a
business contribution, your company’s policy regarding personal vehicle use was
reviewed. According to the policy and your email responses, as part of your
compensation package you are permitted to utilize the company vehicle for personal
purposes. You are required to pay $115 per month for this use and are required to report
personal mileage “through an on-line system for tax purposes.” You further state that
“The gas, maintenance and insurance is included with employment and is covered by the
employer through Wheels which manages the fleet.” The policy does not address and
you have advised that the company does not have a personal mileage cap but the costs for
excessive personal mileage are deducted from employees pay checks in November or
December. Therefore, since the use of the vehicle is part of your personal compensation
and because personal mileage outside of that personal compensation would be deducted
from your compensation, I do not believe the use of the vehicle constitutes an
impermissible corporate contribution.

However, as provided in question one of this opinion, until you file a notice of candidacy
for Commissioner of Labor you are prohibited from making contributions to your
Committee. This prohibition includes making in-kind contributions. Therefore, during
this time period, campaign travel cannot be paid through your compensation or by you
personally. Use of the company vehicle for campaign purposes would need to be paid for
by the Committee. As we discussed, the Committee may wish to rent a vehicle or a
contributor could provide an in-kind contribution of the use of a vehicle as long as the
fair market value of the vehicle, gas, etc. did not exceed the contributor’s contribution
limitation. Your spouse, parents and siblings can make unlimited contributions to your
Committee.

At a meeting in this office on August 10%, you asked about any issues regarding your work
schedule and campaigning. You stated that you do not have a set work schedule and therefore
could be campaigning during the normal business day. I advised you at that time to keep a log of
the hours you campaign during the work week so that you can ensure your campaign work does
not overlap with time you are being paid by Pfizer. Additionally, you asked about the
permissibility of utilizing email addresses you have obtained through your professional work.
These email addresses were not provided by Pfizer but you personally have maintained a list of
your contacts. The use of these email addresses is not a violation of any campaign finance
statute.




This opinion is based upon the information provided in your July 1, 2011, request for advisory
opinion, additional emails and the meeting on August 10, 2011. If any information in that
request should change, you should consult with our office to ensure that this opinion would still
be binding. Finally, this opinion will be filed with the Codifier of Rules to be published unedited
in the North Carolina Register and the North Carolina Administrative Code.

If you have any further questions, please contact me or Kim Strach, Deputy Director-Campaign

Finance.

Sincerely,

_,&W} 0. bBalZt

Gary O. Bartlett
Executive Director

cc: Julian Mann, Codifier of Rules




1. May the two now existing separate segregated funds of Wilmington
Anesthesiologists PAC and Anesthesiologists of the Triad PAC continue to operate
as separate segregated funds with a common parent entity?

Answer: Yes. The only factual change from the initial request is the merger of two of the
practice groups into one corporate entity. Based on the information provided, no changes to the
control of these separate segregated funds have been made as a result of the merger.

2. If the two separate segregated funds may both be maintained going forward, must
the contributions from the two separate segregated funds be aggregated for
purposes of determining whether contribution limits have been met?

Answer: No. As long as contributors to the two separate segregated funds do not overlap and
the two existing funds are controlled and maintained separately by the individual practice groups
with American Anesthesiology exerting no control over decisions made by the individual
separate segregated funds, then the contributions would not be aggregated for reporting or
compliance purposes.

This opinion is based upon the information provided in your August 9, 2011, letter. If any
information in that letter should change, you should consult with our office to ensure that this
opinion would still be binding. Finally, this opinion will be filed with the Codifier of Rules to be
published unedited in the North Carolina Register and the North Carolina Administrative Code.

Sincerely,

S 0. Barithtt

Gary O. Bartlett
Executive Director

cc: Julian Mann, Codifier of Rules




A logical interpretation of these seemingly contrary provisions is that a runoff election is the
same as a general election except where specifically noted. Given that N.C. Gen. Stat. § 163-
278.13(d) does not refer to a “runoff election,” and the fact that elsewhere the term “general
election” is defined to encompass a “runoff election,” we infer that “runoff election” in included
in the term “general election” in N. C. Gen. Stat. § 163-278.13(d) as well. Therefore a candidate
in a runoff election, for purposes of campaign contribution limits, treats this as a “new election.”

This opinion is based upon the information provided in your October 18, 2011, request for
advisory opinion. If any information in that request should change, you should consult with our
office to ensure that this opinion would still be binding. Finally, this opinion will be filed with
the Codifier of Rules to be published unedited in the North Carolina Register and the North
Carolina Administrative Code.

If you have any further questions, please contact me or Kim Strach, Deputy Director-Campaign

Finance.

Sincerely,

Gary O. Bartlett
Executive Director

cc: Julian Mann, Codifier of Rules




STATE BOARD OF ELECTIONS

6400 Mail Service Center ® Raleigh, North Carolina 27699-6400

GARY_O. B}RTLETT MAILING ADDRESS:
Executive Director P.O. BOX 27255
RALEIGH, NC 27611-7255

February 21, 2012

Mr. William Gilkeson, Jr.

Mr. Michael Weisel

Post Office Box 1351

Raleigh, North Carolina 27602

Re: Request for Advisory Opinion pursuant to N.C.G.S. § 163-278.23
Gentleman:

I am in receipt of your January 19, 2012 request for an advisory opinion pursuant to N.C.G.S. §
163-278.23. The following advisory opinion is based upon the information provided in your
letter.

You asked whether a referendum committee may enter into an agreement with a candidate
campaign committee, political party committee, or other political committee in which the
referendum committee receives access to the committee’s mailing list under conditions that you
describe in scenarios A, B and C (reprinted verbatim below). This response will address each
scenario separately.

A. The referendum committee would make a monetary payment to the other committee
for the use of the list.

Your letter indicates that it should be assumed that “the referendum committee
has received corporate, union, or other contributions prohibited being made
directly to a candidate-benefitting committee.” Therefore, pursuant to N.C.G.S.
§ 163-278.13(el), “No referendum committee which received any contribution
from a corporation, labor union, insurance company, business entity, or
professional association may make any contribution to another referendum
committee, to a candidate or to a political committee.” A monetary payment
would be considered a contribution as provided in N.C.G.S. § 163-278.6(6). As
you’ve noted, the definition does not provide an exception to this payment being
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deemed a contribution, even if something of value is received by the entity
making payment.

B. The referendum committee would not make a monetary payment to the other
committee for the list, but would agree to perform “clean-up work™ on the list
(updating addresses, identifying names that should be removed or added, etc.) and to
share the finished “clean-up work™ with the other committee.

If the candidate committee provided the list to the referendum committee
without payment it would be considered an in-kind contribution. The candidate
committee would need to determine whether the in-kind contribution would
meet one of the permissible expenditure purposes found in N.C.G.S. § 163-
278.16B. It would appear that among those nine purposes, the in-kind
contribution would have to be considered either as a result of the campaign for
office or as a result of holding public office.

If the “clean-up work” resulted in an additional value to the mailing list, then
the referendum committee could not give the additional value to the candidate
committee, since such a value would constitute a violation under N.C.G.S. §
163-278.13(el).

C. The referendum committee would not make a monetary payment to the other
committee for the list, but perform “clean-up work” on the list, and the other
committee would pay the referendum committee fair market value for the clean-up
work.

In this scenario, the candidate committee would make an in-kind contribution
of the mailing list to the referendum committee. As discussed in scenario B, this
would be permissible if providing the list to the referendum committee were a
permissible expenditure as defined by N.C.G.S. § 163-278.16B. Additionally, it
would also not only be permissible but the candidate committee would be
required to make payment to the referendum committee for the increased value
of the mailing list due to the “clean-up work” performed.

The third-party marketplace would be appropriate to determine the fair
market value of the “improved” list. The information used to substantiate the
fair market value to be paid by the candidate committee should be submitted to
the candidate committee for its records. If the candidate committee or the
referendum committee would like guidance on whether the documentation is
sufficient to satisfy a fair market value payment, either committee should
consult our office.




STATE BOARD OF ELECTIONS

6400 Mail Service Center ® Raleigh, North Carolina 27699-6400

GARY O. BARTLETT MAILING ADDRESS:
Executive Director P.O. BOX 27255
RALEIGH, NC 27611-7255

April 12, 2012

Ms. Trudy Lynn Wade
1 Creswell Court
Greensboro, NC 27407

Re: Request for Advisory Opinion

Dear Ms. Wade:

I am in receipt of your April 11, 2012 request for an advisory opinion pursuant to N.C. Gen. Stat.
§ 163-278.23. The following advisory opinion is based upon the information provided by you.

You inquired about the legality of an event that your campaign plans for 9:00 a.m. Saturday,
April 14, 2012 at the Citgo Gas Station located at Stoney Creek Village, 6305 Burlington
Road/Highway 70, Whitsett, North Carolina. According to your inquiry: Your campaign plans to
pay to the station owner the portion of the gasoline price representing the gasoline tax for the
first 100 customers arriving at the station after the start of the event. The customers will pay the
reduced price, which would be the regular price minus the amount representing the gasoline tax
to be paid by your campaign. The campaign will pay the total amount (the difference in price
between what was charged to the 100 customers and what the gas station would normally
charge), by check, to the station owner at the end of the event. Your inquiry specifies that this
event will be open to any customer who is within the first 100 to arrive — it will not be limited
to eligible voters of District 27 in which you are running for office, or even to North Carolina
citizens. The inquiry states that the payment is not made in anticipation of any vote.

Based upon the facts of the planned event as presented by you, the event will be lawful. If the
event is conducted as specified — not limiting this discounted gas price to any specific group,
and not in conjunction with you or your campaign asking for or anticipating a vote from any
person attending the event — it would not be in violation of state election law.

Along with this conclusion, a caution should be noted: It is a Class I felony “[f]or any person to
give or promise or request or accept at any time, before or after any such primary or election, any
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STATE BOARD OF ELECTIONS

6400 Mail Service Center ® Raleigh, North Carolina 27699-6400

GARY.O- B:'\RTLETT MAILING ADDRESS:
Executive Director P.O. BOX 27255
RALEIGH, NC 27611-7255

April 13,2012

Mr. Steven B. Long

Parker Poe Adams & Bernstein LLP
150 Fayetteville Street

Suite 1400

Raleigh, North Carolina 27601

Re: Request for Advisory Opinion pursuant to N.C. Gen. Stat. § 163-278.23

Dear Mr. Long:

Thank you for your March 7, 2012 letter in which you inquired whether an independent expenditure
political committee [hereinafter “IE PAC”] registered with the State Board of Elections may receive
unlimited contributions from corporations and other business entities. I apologize for the delay in
responding to your letter — the delay was necessitated by the desire to make sure this opinion was as
thorough as possible.

The General Assembly, in S.L. 2008-150, Section 6(c), added subsection (e5) to N.C. Gen. Stat. § 163-
278.13 in response to the Fourth Circuit’s decision in North Carolina Right to Life, Inc. v. Leake, 525
F.3d 274 (2008). This provision states:

(e5) The contribution limits of subsections (a) and (b) of this section do not apply to
contributions made to an independent expenditure political committee. For purposes of
this section, an "independent expenditure political committee" is a political committee
whose treasurer makes and abides by a certification to the State Board of Elections that
the political committee does not and will not make contributions, directly or indirectly, to
candidates or to political committees that make contributions to candidates. The State
Board of Elections shall provide forms for implementation of this subsection. This
subsection shall not apply to a candidate or a political committee controlled by a
candidate. The exception of this subsection is in addition to any other exception provided
by law.

Thus, individuals, political committees and other entities were allowed to make unlimited contributions
to an IEPAC by those other than “a candidate or a political committee controlled by a candidate.”

In response to the holding of the United States Supreme Court in Citizens United v. FEC, 130 S.Ct. 876
(2010), that a prohibition on corporate independent expenditures was an unconstitutional ban on speech,
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STATE BOARD OF ELECTIONS

6400 Mail Service Center ® Raleigh, North Carolina 27699-6400

GARY‘O. BARTLETT MAILING ADDRESS:
Executive Director P.O. BOX 27255
RALEIGH, NC 2761 1-7255

August 8, 2012

Mr. Van Braxton
1512 Surry Street
Kinston, North Carolina 28504

Re: Request for Advisory Opinion pursuant to N.C. Gen. Stat. § 163-278.23
Dear Mr. Braxton:

['am in receipt of your letter received J uly 23, 2012, in which you seek guidance as to whether
you need to establish a legal expense fund pursuant to Article 22M of Chapter 163 of the North
Carolina General Statutes. As provided in your letter and is evidenced by disclosure reports and
other documents filed with our office, your candidate committee is closed and you are not a
candidate for elective office. Individuals serving in or seeking elective office are required to

This opinion is based upon the information provided in your July 23, 2012 letter. If any
information in that letter should change, you should consult with our office to ensure that this
opinion would still be binding. Finally, this opinion will be filed with the Codifier of Rules to be
published unedited in the North Carolina Register and the North Carolina Administrative Code.
If you should have any questions, feel free to contact myself or Kim Strach with the Campaign
Finance Division.

Sincerely,

P ) O. Ba Z&o?t
Ly,

artlett

cc: Julian Mann, Codifier of Rules
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Van Braxton
1512 Surry Street
Kinston, NC 28504

Mr. Gary Bartlett Receive
Director SBOE

PO Box 27255

Raleigh, NC 27611

Dear Mr. Bartlett,

My name is Van Braxton. | served in the NC House of Representatives from 2007-
2010. | sought re-election in 2010 but was defeated. During the 2010 campaign |
was sued, along with the Democratic Party, by my opponent for defamation of
character. The suit stemmed from a campaign flyer that the Democratic Party
and | mailed. The suit was settled approximately six months ago. My opponent
and | settled the suit with him paying $17,200 in contempt charges and me
agreeing to let him drop the charges. My defense was that the flyers were true
and | still stand by that.

Since then, the information we gathered and other information gathered by
authorities has brought indictments against this opponent. | now consider the
case closed.

| have been out of the legislature for two years. | am not seeking re-election nor
do | intend to seek re-election in the foreseeable future and probably never. |
have depleted and closed my campaign account. There is nothing left of the
campaign organization and | am personally in debt for legal fees.

My question to you and the reason for this letter is this: Since the events of the
past few weeks concerning my former opponent are in the news and since many
people in my area have supported my efforts, | am in the process of sending a
letter asking for donations to help me defray some of my legal costs. Since | am
not a legislator and have not been for two years and am not seeking re-election |
wanted to make sure that | did not have to set up a legal defense fund for
reporting any donations | might receive.

| called and spoke with an individual with the State Board of Elections and asked
for an answer to this question. He suggested | make a request in writing and an



6400 Mail Service Center & Raleigh, North Carolina 27699-6400

GARY O. BARTLETT MAILING ADDRESS:

Executive Director P.C. BOX 27255
RALEIGH, NC 27611-7255

August 20, 2012

Mr. William Gitkeson Jr.
Ms. Sabra J. Faires

Post Office Box 1351
Raleigh, NC 27602

Re: Request for Advisory Opinion pursuant to N.C. Gen. Stat. § 163-278.23

Dear Mr. Gilkeson and Ms. Faires:

I'am in receipt of your letter received May 23, 2012, in which you seek guidance on the following
question:

“If, pursuant to G.S. 163-278.19(b), the officials or employees of a 501(c)(4)
corporation establish a political committee with the 501(c)(4) corporation as the
parent entity, is the political committee’s solicitation of contributions limited to
solicitation of officials, employees, or members of the 501(c)(4) corporation?”

As provided with your request for opinion, there have been advisory opinions dating back prior to my
tenure as Executive Director that provide that the solicitation of contributions to a political committee
established by a corporation is limited to the officials and employees of that corporation. These opinions
provide that solicitations made by political committees established pursuant to N.C. Gen. Stat. § 163-
278.19(b) may not be made outside of the officials and employees of the corporation, insurance
company, or business entity or the officials and members of the labor union or professional association.
Reversing long-standing opinions of this office adopted well before | assumed this position, is not
something to be lightly undertaken, particularly in a major election year. With respect to these prior
opinions and after careful review of N.C. Gen. Stat. § 163-278.19(b), it is my opinion that the purpose
and intent on this statute was to limit the solicitations of a political committee established under
501(c)(4) to solicitation of its officials, employees, or members of that 501(c)(4) corporation.
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STATE BOARD OF ELECTIONS
6400 Mail Service Center e Raleigh, North Carolina 27699-6400

GARY O. BARTLETT | MAILING ADDRESS:
Executive Director P.O. BOX 27255
RALEIGH, NC 27611-7255

August 23, 2012

John R. Wallace

Wallace and Nordan

3737 Glenwood Avenue, Suite 260
Raleigh, N.C. 27612

Re: Request for Advisory Opinion on Campaign Reporting Question Pursuant to N.C. Gen. Stat. §
163-278.23 in regards to the Bev Perdue Committee

Dear Mr. Wallace,

You have asked for an opinion, on behalf of your client, pursuant to G.S. § 163-278.23 on whether, under
Article 22A of Chapter 163 of the General Statutes, some funds of Bev Perdue Committee may be spent
organizing, reviewing, and publishing the papers and works of Governor Perdue resulting from her public
service career. The opinion expressed in this letter is provided pursuant to G.S. § 163-278.23.

As you are aware, prior to October 1, 2006, a candidate could spend their campaign funds for any
purpose. Legislation enacted in 2006 limited the allowable purposes for campaign expenditures by
candidate campaign committees. Currently, there are only nine (9) allowable expenditures. If the purpose
of an expenditure by a candidate campaign committee is not one of the nine allowed by G.S. § 163-
278.16B(a), then the expenditure is prohibited. The permissible purposes are as follows:

(1) Expenditures resulting from the campaign for public office by the candidate or
candidate's campaign committee.

(2) Expenditures resulting from holding public office.

(3) Donations to an organization described in section 170(c) of the Internal Revenue Code of
1986 (26 U.S.C. § 170(c)), provided that the candidate or the candidate's spouse,
children, parents, brothers, or sisters are not employed by the organization.

(4) Contributions to a national, State, or district or county committee of a political party or a
caucus of the political party.

(5) Contributions to another candidate or candidate's campaign committee.
(6) To return all or a portion of a contribution to the contributor.

(7) Payment of any penalties against the candidate or candidate's campaign committee for
violation of this Article imposed by a board of elections or a court of competent
jurisdiction.

Location: 441 NorTH HARRINGTON STREET e RALEIGH, NORTH CAROLINA 27603 e (919) 733-7173
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GARY O. BARTLETT MAILING ADDRESS:

Executive Director STATE BOARD OF ELECTIONS P.O. BOX 27255
KIM WESTBROOK STRACH RALEIGH, NC27611-7255

¢ Director P.0. BOX 27255

January 16, 2013 RALEIGH, NC 27611-7255

September 23, 2013
Ms. Maggie Barlow

Post Office Box 10QR4er Logan Whillier, Finance Director

Rdleigh, North Cafobiniitc2@E05t Dan Forest
P.0. Box 471845

Charlotte, NC 28247

Rq: Request for Advisory Opinion pursuant to N.C. Gen. Stat. § 163-278.23
Re: Request for Advisory Opinion pursuant to N.C.G.S. §163-278.23

D¢ar Ms. Barlow: Dear Ms. Whillier:
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plkase do not hesitéiteerd oweact me or Kim Strach, Deputy Director- Campaign Finance.

This opin?on is tfased upon the information provided in your August 13, 2013 letter and subsequent telephone
S 1ccre|y’ conversations with our office. If any information should change, you should consuit with our office to ensure

at t.his opinion still be binding. Finally, this opinion will be filed with the Codifier of Rules to be
a. li j the North Carolina Register and the North Carolina Administrative Code. If you should

7 ave any questions, please do not hesitate to contact me.
ry O. Bartlett

Sincerely,

cq Julian Mann lﬂ@@@%&%ﬁﬁ J
) 7
m Westbrook Strach N ‘blwl/

cc: Julian Mann 111, Codifier of Rules
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August 13,2013

Ms. Kim Strach

NC Board of Elections
PO Box 27255

Raleigh, NC 27611-7255

Ms. Strach,

The Committee to Elect Dan Forest will be holding a golf tournament fundraiser on
Wednesday, September 25t%. As part of the tournament, we are planning a hole-in-one
competition using Tournament Promotions. The hole-in-one competition would consist of
the Committee to Elect Dan Forest paying between $400-$1,200 (depending on the prize) to
Tournament Promotions for an insurance policy for them to cover the cost of the prize in
the case of a golfer making a hole-in-one on a previously chosen hole on the course. Prizes
range from a $10,000 cash prize to a $70,000 car. There are a series of rules we would
follow in the course of the contest - we have to choose a suitable course and hole, have
enough players and have a witness at the hole at all times.

The Committee to Elect Dan Forest will not benefit directly from Tournament
Promotions. If we do have a winner of the hole-in-one competition, one of our tournament
players will benefit from the prize. The benefit to the Committee is a draw (among others)
to the tournament and it will likely be another opportunity for us to collect sponsorship
dollars.

[ would like to request a Written Advisory from the NC Board of Elections to make
sure that we are not breaking any rules in using Tournament Promotions. Tournament
Promotions has been in business for over 20 years. Our contact there is Mike Stalls and he
can be reached at 919-231-1919.

As our tournament is quickly approaching, we would be appreciative if we could
have an answer to our inquiry in the next two weeks. Please call me with any questions.

Sincerely,

Qegth - Whin

Heather Logan Whillier
Finance Director

Committee to Elect Dan Forest
828-284-2858 cell

Paid for by the Committee to Elect Dan Forest.
This letter is not intended for any registered lobbyist in the state of North Carolina.




Mailing Address:
P.O. Box 27255
Raleigh, NC 27611-7255

4 NSRTH CAROLINA

. Fax: (919) 715-0135
State Board of Elections

KiM WESTBROOK STRACH
Executive Director

September 17, 2014

Mr. Michael McKnight

Ogletree, Deakins, Nash, Smoak & Stewart, P.C.
4208 Six Forks Road, Suite 1100

Raleigh, NC 27609

Re: Request for Opinion Letter Regarding Interpretation of N.C. GEN. STAT.
§ 163-278.13C as Revised by Session Law 2013-381

Dear Mr. McKnight:

The following Opinion is provided in accordance with N.C. GEN. STAT. (“G.S.”) § 163-278.23.
In your request for an opinion, you seek guidance regarding the interpretation of G.S.

§ 163-278.13C as it relates to three primary issues. Each issue is addressed separately, below,
consistent with the format of your submission:

1. Lobbyist’s ability te serve as a political committee treasurer or direct contributions
from a political committee to a candidate

Pursuant to G.S. § 120C-304(d), a registered lobbyist is prohibited from serving "as a
treasurer as defined in G.S. 163-278.6(19) or an assistant campaign treasurer for a
political committee for the election of a member of the General Assembly or a
Constitutional officer of the State." The term "political committee," which is defined in
G. S. 163-278.6(14), encompasses not only the committee of a candidate for any of the
above-mentioned offices, but also that of an official seated in any of the above-mentioned
offices. It is, however, permissible for a registered lobbyist to serve as the treasurer or
assistant treasurer for political committees that are not controlled by a member of the
General Assembly or constitutional officer of the State, or by a candidate for the General
Assembly or a candidate for a constitutional office of the State.

While it is permissible for a lobbyist to serve as a treasurer or assistant treasurer for some
political committees, G.S. § 163-278.13C provides prohibitions for lobbyists that could
affect their roles as treasurers or assistant treasurers. G.S. §163-278.13C provides the
following:
(a) No lobbyist may make a contribution as defined in G.S. 163-278.6 to a
candidate or candidate campaign committee as defined in G.S. 163-278.38Z
when that candidate meets any of the following criteria:
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(1) Is a legislator as defined in G.S. 120C-100.

(2) Is a public servant as defined in G.S. 138A-3(30)a. and G.S. 120C-104.

(b) No lobbyist may do any of the following with respect to a candidate or
candidate campaign committee deseribed in subdivision (a)(1) and (a)(2)
of this section: :

(1) Collect a contribution or multiple contributions from one or more
contributors intended for that candidate or candidate campaign
committee.

(2) Take possession of a contribution or multiple contributions intended
for that candidate or candidate campaign committee.

(3) Transfer or deliver a collected contribution or multiple contributions
to the intended candidate or candidate campaign committee.

(c) This section shall not apply to a lobbyist, who has filed a notice of candidacy
for office under G.S. 163-106 of Article 11 of Chapter 163 of the General
Statutes or has been nominated under G.S. 163-114 or G.S. 163-98, making a
contribution to that lobbyist’s candidate campaign committee.

(d) For purposes of this section, the term “lobbyist™ shall mean an individual
registered as a lobbyist under Chapter 120C of the General Statutes.

[emphasis added]

The bolded text poses the potential issues for treasurers and assistant treasurers. Article 22A of
Chapter 163 of the North Carolina General Statutes regulates contributions and expenditures in
political campaigns. It also prescribes the duties and responsibilities of political committee

treasurers.

Political committee treasurers bear considerable responsibility for the overall compliance of the
political committees they serve. The following examples are not inclusive of all statutory
responsibilities and duties assigned to the treasurer, but serve to illustrate their breadth:

G.S. § 163-278.8 provides that it is the duty of the appointed treasurer to keep detailed
accounts of all contributions received and expenditures made on behalf of the committee,
and to maintain all moneys of the political committee in bank accounts that have not been
commingled with other moneys;

G.S. § 163-278.16(a)(2) provides that no contribution may be received or expenditure
made by or on behalf of the political committee unless such contribution is received or
the expenditure is made by or through the treasurer of the political committee;

G.S. § 163-278.9 provides that it is the duty of the appointed treasurer to furnish
disclosure reports and attest to their veracity. The treasurer's signature certifies his or her
belief in the accuracy of the reports and is treated as an oath. If a treasurer provides this
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certification knowing that the information contained in such filing is not true, the
treasurer is guilty of a Class I felony; and

= (G.S. § 163-278.7(8) provides that the treasurer shall be fully liable for any violation of
Article 22A committed by any assistant treasurer.

Your letter poses the following questions (bolded), responses to which are provided (italicized),

below:

a.

Following the amendments made to N.C.G.S. § 163-278.13C by Session Law
2013-381, is a registered lobbyist prohibited from making or signing checks
intended for a candidate’s campaign committee?

No. The act of making or signing checks does not involve collecting
contributions, taking possession of contributions, or transferring or delivering
contributions.

Does it make a difference whether the check is made and signed by hand or
using a computer program that does not require the lobbyist to physically touch
or “take possession” of the check?

No. The act of preparing a contribution, whether by manual or electronic means,
does not require the preparer 1o “take possession"” of the contribution. Possession of
the contribution occurs only afier the contribution has been prepared.

Similarly, does the revised language of N.C.G.S. § 163-278.13C(b)(2) prohibit a
registered lobbyist from making an online contribution using a debit card
belonging to a PAC?

Not necessarily. The statute eliminates the abilify of a lobbyist to engage in any
form of bundling for candidates identified in G.S. § 163-278.13C(a), including the
delivery of any contribution 1o these candidates. The act of making an online
contribution does not require the individual making the contribution to “take
possession” of the contribution; the contribution is simply being prepared and
executed without interfacing with a member of the candidate campaign commitiee,

Following the amendments to N.C.G.S. § 163-278.13C made by Session Law
2013-381, is a registered lobbyist prohibited from serving as a treasurer of a
PAC or other political committee in any respect?
No, there is no statutory provision barring a lobbyist from serving as a ireasurer

of a political committee that is not controlled by a candidate identified in G.S.

& 163-278.13C(a). As long as the lobbyist is able to comply with all duties and
responsibilities outlined in Article 224, he or she could serve as treasurer for
political commiitees not defined in G.S. § 120C-304(d). The fact that lobbyists are
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not necessarily barred from serving as treasurers does not eliminate the potential for
complications. For example, small political committees ofien require their treasurers
to deliver contributions to candidates, yet a lobbyist serving as treasurer could not
deliver checks to candidate campaign committees defined in G.S. §163-278.13C(a).

¢. If a lobbyist may not be the treasurer, may an employee or other non-lobbyist
under the supervision of a registered lobbyist serve as the treasurer or provide
other administrative support, including check writing, signing, or delivery to a
PAC?
See answer to question b, above.

d. So long as a registered lobbyist does not personally deliver a contribution to a
candidate or candidate committee, may the lobbyist allow his or her business
card to be included in the envelope along with a contribution intended for a
candidate committee without violating the statute?

Yes, the placement of a business card of a lobbyist in the envelope with a
contribution is permissible. However, such a practice might cause the recipient to
infer that the individual named on the business card is the individual who mailed the
contribution.

In addition to the bundling prohibitions found in G.S. § 163-278.13C(b), subsection (a) provides
that a lobbyist may not make a contribution to a candidate for the legislature or a Council of
State office. The prohibition also applies to members of the legislature and council of state
officeholders.

The second part of your letter raises several questions related to registered lobbyists and their
attendance at fundraisers that require or request a contribution in order to attend the event.

2. Attendance by 2 lobbyist at fundraisers or other events hosted by a candidate or
candidate campaign committee

a. Notwithstapding any restrictions in N.C.G.S. § 163-278.13B, may a registered
lobbyist lawfully attend a fundraiser, reception, or other event for a candidate
with knowledge that a contribution has been made (or will be made in the
future) to the candidate’s campaign committee by a PAC or other political
committee that employs or contracts with the lobbyist or whose parent entity
employs or contracts with a lobbyist?

Yes, such attendance is permissible, so long as the lobbyist does not personally
make a contribution or deliver any check to the candidate committee. As noted
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earlier in this Opinion, the candidate committees under discussion here are only
those defined in G.S. § 163-278.13C(a).

Notwithstanding any restrictions in N.C.G.S. § 163-278.13B, may a registered
lobbyist who attends a fundraiser, reception, or other event for a candidate
lawfully communicate to the candidate or to a representative of a candidate’s
campaign committee that a contribution is “on the way” or will be sent to the
candidate’s campaign committee by a PAC or other political committee to “pay
for” or cover the lobbyist’s attendance at the event|?]

G.S. § 163-278.14(a) prohibits contributions made in the name of another. The
lobbyist may not make a contribution to a PAC or other political commiitee for the
purpose of covering his or her costs at a fundraiser. In other words, since a lobbyist
is prohibited from making a contribution to those candidate committees defined in
G.S. § 163-278.13C(a), the lobbyist may not make a contribution to a PAC that will
then make the contribution to the candidate committee to cover attendance at the
event. Candidate commitiees have the ability to allow lobbyists to attend fundraisers,
receptions or other candidate events without requiring them to make a contribution.
Nor is the candidate committee required to permit the lobbyist fo attend those events.
In order 1o avoid a potential violation of G.S. § 163-278.14(a), the lobbyist should
advise candidate committees that he or she is unable to make a contribution, that the
PAC employing the lobbyist would make a contribution at its own discretion, and that
if such a contribution were made by the PAC, it would not be on behalf of the
lobbyist.

Does a registered lobbyist violate any of the prohibitions in N.C.G.S. § 163-
278.13C, as amended, by attending a fundraiser, receptien, or other event for a
candidate’s campaign committee and bringing a guest who is not a registered
lobbyist to the event if the guest (but not the lobbyist) makes a contribution to
the candidate’s campaign committee?

No, the lobbyist may bring such a guest. However, as discussed earlier, the
lobbyist could not take possession of the guest’s contribution for delivery to the
candidate committee. Any arrangement between the lobbyist and guest by which the
Jfunds used by the guest are to be reimbursed would run afoul of the law against
giving in the name of another.

3. Recommendations of support by a lebbyist.

Do the amendments to N.C.G.S, § 163-278.13C in any way or further restrict a
registered lobbyist's ability to recommend that a political committee (including a
PAC the lobbyist works for, contracts with or whose parent entity the lobbyist
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works for or contracts with) or individual make a contribution to a "candidate" or
"candidate campaign committee'" from the requirements in place before the statute
was revised?

No. As long as the lobbyist does not control the funds used to make the
contribution, a suggestion or recommendation by a lobbyist for a PAC or individual to
make a contribution to a specific candidate or candidates is not prohibited,

This opinion is based upon the information provided in your request for opinion. If any
information in that letter changes, you should consult with our office to ensure that this Opinion
is still binding.

This Opinion will be filed with the Codifier of Rules to be published unedited in the North
Carolina Register and the North Carolina Administrative Code.

Sincerely,

Kim Westbrook Strach

cc: Mollie Masich, Codifier of Rules

Amy Strange, Deputy Director-Campaign Finance and Operations
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August 28, 2015

Mr. Michael Weisel

Bailey & Dixon, LLP

Post Office Box 1351

Raleigh, North Carolina 27602

Re: Request for Written Advisory Opinion pursuant to NC.C. Gen. Stat. § 163-278.23 on
Questions Related to the Scope of Article 22A of Chapter 163 of the N.C. General Statutes
(“G.S.”)

Dear Mr. Weisel:

In your request for opinion, you seek guidance on the State Board of Election’s regulatory
authority over “issue advocacy.” The following opinion is provided in accordance with N.C.G.S.
§ 163-278.23 and is based upon the information supplied in your request for opinion.

Factually, you have provided that several of your clients are nonprofit North Carolina
corporations organized under sections 501(c)(4) and 527 of the Internal Revenue Code. Your
letter indicates “These entities conduct research, sponsor educational activities and events, and
disseminate information regarding issue and policy positions. These efforts educate the public
about and promote the maintenance and improvement of North Carolina’s common good, quality
of life, and social welfare (e.g. the importance of adequately funding the state’s public education
system), while holding public officials accountable for their actions and statements concerning
these matters.” In 2015 and 2016, your clients wish to engage in communications with the public
through broadcast, cable, internet or satellite transmission, mass mailing or telephone “as a
component of educating the general public about various issue, policy, and accountability
matters.” These communications are the subject of the specific advisory question you pose:

Could any payment for issue advocacy communications made during the Relevant Time Period
(2015 and 2016) by the Entities (your clients) ever be deemed a “coordinated expenditure™ or
“contribution?”

In addressing this question, there are several other facts you include in your letter that are
relevant. First, you confirm that none of the Entites are “owned or controlled by a candidate,
authorized political committee of that candidate, a State or local political party or committee of
that party, or an agent or official of any such candidate, party, or committee (hereinafter referred
to as “Candidate™).” Second, you indicate that none of the Entities will make contributions to
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candidates and none have the major purpose to support or oppose the nomination or election of
one or more clearly identified candidates. It will also be assumed that this includes candidates of
a clearly identified political party. Third, your letter states that the issue advocacy
communications will not contain express advocacy or be deemed electioneering
communications. Based on the assertion of all of these facts, the Entities would not be
considered North Carolina political committees or assumed to be engaging in communications
that would be deemed electioneering communications or independent expenditures.

The State Board of Elections has regulatory authority over North Carolina political committees
and entities engaging in electioneering communications and/or independent expenditures. If an
organization is not a North Carolina political committee and is not engaging in electioneering
communications or communications that contain express advocacy, then communications made
by those organizations are not subject to State Board of Elections regulation.

If an organization that is not a North Carolina political committee coordinates issue advocacy
communications with a Candidate and those issue advocacy communications do not constitute
electioneering communications or contain express advocacy, payments for those
communications cannot be deemed “coordinated expenditures™ or “contributions.”

This opinion is based upon the information provided in your request for opinion. If any
information in that letter should change, you should consult with our office to ensure that this
opinion would still be binding. Finally, this opinion will be filed with the Codifer of Rules to be
published unedited in the North Carolina register and the North Carolina Administrative Code.

Sincerely,

.
(g
M CU
Kim Westbrook Strach

cc: Mollie Masich, Codifier of Rules

Amy Strange, Deputy Director-Campaign Finance and Operations
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October 2, 2015

Mr. Roger Knight
8510 Six Forks Road, Suite 102
Raleigh, NC 27615

Re: Request for Advisory Opinion

Dear Mr. Knight:

The following opinion is provided in accordance with N.C.G.S. § 163-278.23. In your request
for opinion, you seek guidance as to the obligation of your clients that are registered with the
Internal Revenue Service (IRS) under 26 U.S. Code Section 527 to register as North Carolina
political committees and file required disclosure reports in accordance with North Carolina law.
For purposes of this opinion, I will refer to your clients as “*Section 527 political organizations.”

As you point out in your request, in order to be eligible to register as a Section 527 political
organization with the IRS, the organization must be organized for the primary purpose of
carrying out “exempt functions.” And, as you point out, an “exempt function™ is described as
“influencing or attempting to influence the selection, nomination, election or appointment of an
individual to a federal, state or local public office or office in a political organization. The
election of Presidential or Vice-Presidential electors is also part of the exempt function of a
political organization. Activities that directly or indirectly relate to or support an exempt
function are exempt function activities.”

N.C.G.S. § 163-278.6(14) provides that a “political committee™ means a combination of two or
more individuals, such as any person, committee, association, organization, or other entity that
makes, or accepts anything of value to make, contributions or expenditures and has one or more
of the following characteristics:

a) Is controlled by a candidate;

b) Is a political party or executive committee of a political party or is controlled by a
political party or executive committee of a political party;

¢) Is created by a corporation, business entity, insurance company, labor union, or
professional association pursuant to G.S. 163-278.19(b); or

d) Has the major purpose to support or oppose the nomination or election of one or
more clearly identified candidates.
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Supporting or opposing the election of clearly identified candidates includes
supporting or opposing the candidates of a clearly identified political party.

If an entity qualifies as a “political committee” under subdivision a., b., c., or d. of
this subdivision, it continues to be a political committee if it receives contributions or
makes expenditures or maintains assets or liabilities. A political committee ceases to
exist when it winds up its operations, disposes of its assets and files a final report.

The term “political committee™ includes the campaign of a candidate that serves as
his or her own treasurer.

Special definitions of “political action committee” and “candidate campaign
committee™ that only apply in Part 1A of this Article are set forth in G.S. 163-
278.38Z.

It should be noted that the special definitions of” political action committee” and “candidate
campaign committee” found in N.C.G.S. § 163-278.38Z only apply to disclosure requirements
for media advertisements. N.C.G.S. § 163-278.6(14) provides the relevant definition for
determining North Carolina political committee status.

You pose three specific questions regarding Section 527 political organizations and the
obligations of such organizations in North Carolina:

1. Does the IRS definition of “exempt function” automatically and conclusively establish
that a 527 organization existing in this State meets the “major purpose test” under
NCGS Section 163-278.6(14)?

Not necessarily.

26 U.S. Code § 527 defines political organization as “a party, committee, association, fund,
or other organization (whether or not incorporated) organized and operated primarily for the

purpose of directly or indirectly accepting contributions or making expenditures, or both, for
an exempt function.” It further defines “exempt function™ as “the function of influencing or
attempting to influence the selection, nomination, election, or appointment of any individual
to any Federal, State, or local public office or office in a political organization, or the election
of Presidential or Vice-Presidential electors, whether or not such individual or electors are
selected, nominated, elected, or appointed. Such term includes the making of expenditures
relating to an office described in the preceding sentence which, if incurred by the individual,
would be allowable as a deduction under section 162(a).”

A Section 527 political organization or any other entity that is determining whether they must
register as a North Carolina political committee must consider the two prongs of the political
committee definition. First, does the entity make or accept anything of value to make
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contributions or expenditures? And second, does the entity have the major purpose to
support or oppose the nomination or election of one or more clearly identified candidates or
candidates of a clearly identified political party?

As provided in the U.S. Code, in order to qualify for Section 527 political organization
status, the organization must have the primary purpose to influence the selection, nomination,
election or appointment of candidates. The term “influence” is not a defined term. Guidance
provided by the IRS for educational purposes' indicates that a Section 527 political
organization can only engage in limited public advocacy not related to legislation or election
of candidates.

The educational guidance defines three types of advocacy: political campaign activity,
lobbying, and general advocacy.

Political activity-Any activities that favor or oppose candidates for public office,
including: endorsements of candidates, contributions to candidates and/or PACs, public
statements for/against a particular candidate and distributing materials prepared by self or
others that favor or oppose candidates.

Lobbying-Attempting to influence legislation through directly contacting members of a
legislative body, encouraging the public to contact members of a legislative body and
advocating a position on a public referendum.

General Advocacy-Influence public opinion on issues, influence non-legislative
governing bodies (the executive branch, regulators), encourage voter participation
through voter registration, get out the vote drives, voter guides and candidate debates.

Political activity Permitted as exempt activity

Lobbying Limited amount permitted provided not
substantial

General Advocacy Limited amount permitted provided not
substantial

Based on the information in the table and the IRS definition of political organization, it
appears that Section 527 political organizations must primarily engage in those activities
defined as political activities (exempt function). The guidance defines “political activity” as
any activities that favor or oppose candidates for public office. The word “support™ is not
used and it is unclear if “favor” would equate to our definition of support but the examples of

1 The educational guidance was a PowerPoint presentation entitiled “Rules for Exempt Organizations During an
Election Year” by Judith Kindell, Senior Advisor to the Director, Exempt Organizations and Justin Lowe, Tax Law
Specialist, Exempt Organizations.
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these activities do appear to be activities that would be considered express advocacy
according to North Carolina laws.

In your request for opinion, you refer to activities related to voter turnout, voter education
and issue advocacy. It would appear that these types of activities would likely fall into the
lobbying or general advocacy definitions and would not be considered political activity
(exempt functions).

Therefore, if the registered Section 527 political organization is not primarily engaged in
exempt functions, or if the activities of influencing or attempting to influence the selection,
nomination, election, or appointment of any individual to public office do not include
expressly advocating for the election or defeat of a candidate, then the Section 527 political
organization may not meet the definition of a North Carolina political committee.

2. Does the State still have to make a showing as to what the major purpose is?

In the North Carolina Right to Life v. Leake, 525 F.3d 274 (2008) decision, the United States
Court of Appeals Fourth Circuit stated the following:

“Basically, if an organization explicitly states, in its bylaws or elsewhere, that influencing
elections is its primary objective, or if the organization spends the majority of its money on
supporting or opposing candidates, that organization is under “fair warning "’ that it may fall
within the ambit of Buckley's test.”

In consequence, a Section 527 political organization should recognize that based on their
requirement to have the primary objective of influencing the selection of candidates for
election in order to qualify for tax-exempt status under Section 527, the organization has
“fair warning” that their activities could deem the organization a North Carolina political
committee.

Ultimately, if the State believes an organization has not appropriately registered as a North
Carolina political committee and the organization disagrees with that assertion, it is the State
that has the burden to show that the organization meets the definition of a North Carolina
political committee.

3. Does sponsoring one ad conclusively establish the organization as a “political
committee” under NCGS § 163-278.6(14)(d)?

Not necessarily.

In order to be required to register as a North Carolina political committee, an organization
must satisfy the elements of both prongs of the political committee definition. For example,
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if an organization does not have the major purpose to support or oppose candidates but
makes a payment for one ad that expressly advocates for a candidate, the organization does
not satisfy both prongs of the political committee definition and is therefore not required to
register as a North Carolina political committee. It is also possible for an organization to
have the major purpose to support clearly identified candidates for election but if their
activities do not include making contributions to the candidates or spending the
organization’s funds on express advocacy, then the organization would also not satisfy both
prongs of the North Carolina political committee definition and not be required to register
and disclose as a North Carolina political committee. To further explain this scenario, if an
organization stated on its website that it wanted to see candidates of a particular political
party elected to office, but the organization did not make contributions to candidates or spend
any money expressly advocating for those candidates, the organization would not be required
to register as a North Carolina political committee.

On the other hand, if the organization did have the major purpose to support candidates and
the organization sponsored an ad that expressly advocated for a candidate, then both prongs
of the political committee definition would have been met and that organization would need
to register and disclose as a North Carolina political committee.

This opinion is based upon the information provided in your request for opinion. If any
information in that letter should change, you should consult with our office to ensure that this
opinion would still be binding. Finally, this opinion will be filed with the Codifier of Rules to be
published unedited in the North Carolina Register and the North Carolina Administrative Code.

Sincerely,

Kim Westbrook Strach

(ol Mollie Masich, Codifier of Rules

Amy Strange, Deputy Director-Campaign Finance and Operations
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October 20, 2015

Mr. John Wallace
3737 Glenwood Avenue, Suite 260
Raleigh, North Carolina

Re: Request of the North Carolina Association of REALTORS® (“NCAR?™) and its affiliated
political committees, North Carolina REALTORS® Political Action Committee (“RPAC”)
pursuant to N.C.G.S. § 163-278.23

Dear Mr. Wallace:

You have requested an advisory opinion regarding the practices by which NCAR and its
affiliates collect contributions to RPAC and, more specifically, the proper payment and
accounting of costs incurred by NCAR and its affiliates in their efforts to collect those
contributions. You have also asked for confirmation that RPAC fundraising activities through
NCAR affiliates are in compliance with Chapter 163 of the North Carolina general statutes.
Finally, you have suggested that RPAC should report expenses borne by NCAR affiliates on
behalf of the PAC as "administrative support."

The first part of this advisory opinion will address questions about "fundraising activities" that
were raised by your letter and further explicated by counsel and other representatives from
NCAR and RPAC during a meeting with Amy Strange and Joan Troy on January 29, 2015. The
second part of this opinion will address your suggestion that the NCAR affiliates be permitted to
provide "administrative support" to RPAC.

Fundraising Activities

Transmittal Account Costs

As you noted in your letter of January 16, 2013, then-executive director Gary Bartlett issued an
advisory opinion on May 8, 2003 to Mr. John B. McMillan on behalf of NCAR and RPAC
approving the use of “transmittal accounts™ for the collection of contributions to RPAC. The
State Board of Elections requires the use of transmittal accounts by parent entities in order to
segregate PAC contributions from operating receipts prior to deposit into the PAC account. This
administrative requirement ensures compliance with N.C.G.S. § 163-278.19(b). Given this prior
approval of “transmittal accounts™ operated by NCAR affiliates, it is appropriate for the costs
incurred for the operation of the transmittal accounts to be paid by NCAR and reported by RPAC
as administrative support from NCAR.

Credit Card Fees
A related question was posed regarding fees incurred for credit card transmittals of contributions.
Many affiliates provide webpages that include a link by which webpage visitors may make
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"uniform practice" that these electronic transmissions are deposited directly by the e-commerce
vendor into the RPAC Clearing Account with the fees having already been extracted by the
vendor. Given that the local affiliate does not actually incur any costs associated with these e-
commerce RPAC transactions, no contribution from the affiliate to the PAC occurs. In these
circumstances, RPAC shall disclose the full contribution with the extracted fees reported as
operating expenses.

Membership Solicitation

Your letter states that NCAR affiliates engage in activities that seek to encourage NCAR
members to participate in NCAR activities and contribute to RPAC. During the aforementioned
meeting of January 29, 2015, we were advised that these other activities include: the solicitation
for PAC contributions during new member orientations and the post-orientation provision of
PAC related information upon a member's request; the use of affiliate office space after business
hours for fundraising events or for planning meetings for fundraising events; and the use of
employees' volunteered time after business hours to plan or hold fundraising activities.

N.C.G.S. §163-278.14A(b)(3) explicitly exempts certain communications from regulation as a
contribution or expenditure if the communication: "is distributed by any organization,
association, or labor union solely to its members or to subscribers or recipients of its regular
publications, or is made available to individuals in response to their request . . . ."

Further, N.C.G.S. §163-278.19(b) provides that it shall be lawful "for any corporation, business
entity, labor union, professional association or insurance company to communicate with its
employees, stockholders or members and their families on any subject . . . ."

Given these statutory qualifications, we find no regulatory issue is triggered by the examples of
an affiliate employee discussing or soliciting PAC membership or contributions during new
member orientations or on subsequent occasions by request of the interested member or
employee.

Use of affiliate's office space after business hours for PAC related activities

The test for whether the use of a business office space after business hours constitutes a
contribution is whether that space is rented by the business to lessees. If the space in question is
not otherwise offered by its occupant for lease or sublease on the market, then there is no market
value to be assessed, and therefore no in-kind contribution occurs.

Use of employee's personal time.

An affiliate's employee may volunteer his or her time to support PAC-related activities without
violating the law against business contributions provided that the employee's volunteering of
time is not a condition of employment, that the volunteered activity does not take place during
business hours, and that the employee is not reimbursed by the company for this expenditure of
time and effort.
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NCAR Affiliates as Parent Entity

In response to our request for supplementary information in support of your contention that
NCAR's local affiliates be permitted to offer administrative support to RPAC, you provided a
letter (March 5, 2013) that detailed certain features of the bylaws under which local boards
(among other groups) are admitted as members of NCAR. You envision the members as "co-
parental entities" that should be allowed to provide administrative costs to support fundraising
and other activities to encourage membership and support of RPAC.

N.C.G.S. §163-278.19(e) states that “...a political committee organized under provisions of this
Article shall be entitled to receive and the corporation, business entity, labor union, professional
association, or insurance company designated on the committee’s organizational report as the
parent entity of the employees or members who organized the committee is authorized to give
reasonable administrative support....” The bylaws which you provided clearly show that NCAR
affiliates are members of the professional association. The statute recognizes that a professional
association would have employees and members who organize the political committee, but it
only contemplates a single parent entity for the political committee.

In a similar manner, the definition of a “political committee™ as found in N.C.G.S. §163-
278.6(14) states, in relevant part, that a political committee “...[i]s created by a corporation,
business entity, insurance company, labor union, or professional association pursuant to G.S.
163-278.19(b)....” Again, the statute refers to a single professional association as the creator of
the political committee.

I disagree that N.C.G.S. §163-278.19 provides for the existence of multiple parent entities, and
for that reason cannot approve your suggestion that expenses associated with activities such as
"membership development, the organization and participation in fundraising events, and the
encouragement of members to contribute to RPAC" may be paid for by NCAR affiliates, or paid
for by their employees who would then be reimbursed by NCAR affiliates, or that such
expenditures may be reported as administrative support items by RPAC.

You also asserted in your January 16, 2013 letter that it is the State Board's position that no
employee of an NCAR affiliate can direct more than 20% of his or her time at work to “the
actual solicitation of contributions to RPAC without reimbursement or payment by RPAC.”

The North Carolina general statutes do not contemplate an acceptable amount of paid employee
time that can be directed for the benefit of a PAC when the entity providing that employee time
is not the parent entity of the PAC.

N.C.G.S. § 163-278.19(b) and (e) provide that the professional association can establish a
separate segregated fund to be deemed a political committee and that a professional association
(parent entity) may provide reasonable administrative support. In this case, the NCAR affiliates
are not the parent entity of RPAC. Expenses incurred by these affiliates that benefit RPAC must
be paid for by RPAC, since the affiliate is prohibited from contributing to RPAC pursuant to
N.C.G.S. § 163-278.19(a).
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Any administrative support provided by NCAR to RPAC shall be reported by RPAC. Any
expenses incurred by NCAR affiliates would not be considered administrative support, but rather
would constitute in-kind contributions that must be reimbursed by RPAC to the NCAR affiliates.

This opinion is based upon the information provided in your letters, as well as our subsequent
meetings and e-mails. If any information should change, you should consult with our office to
ensure that this opinion would still be binding. Finally, this opinion will be filed with the
Codifier of Rules to be published unedited in the North Carolina Register and the North Carolina
Administrative Code. If you should have any questions, please do not hesitate to contact me or
Amy Strange, Deputy Director- Campaign Finance.

Sincerely,

et ol

Kim Westbrook Strach
Executive Director

ce: Mollie Masich, Codifier of Rules
Amy Strange, Deputy Director-Campaign Finance and Operations
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Mr. Michael Weisel

Bailey & Dixon, LLP

Post Office Box 1351

Raleigh, North Carolina 27602

Re: Request for Written Advisory Opinion pursuant to NC. Gen. Stat. § 163-278.23
on Questions Related to the Scope of Article 22A of Chapter 163 of the N.C. General
Statutes (“G.S.™)

Dear Mr. Weisel:

In your request for opinion of October 29, 2015, you seek guidance regarding the scope of Article
22A of Chapter 163 of the General Statutes concerning electioneering communications. The
following opinion is provided in accordance with G.S. § 163-278.23 and is based narrowly upon
the information provided in your request.

Your letter informs us that several of your clients are nonprofit North Carolina corporations (cited
in your inquiry as “Entities”) organized under sections 501(c)(3) and 501(c)(4) of the Internal
Revenue Code. You also note that you represent referendum committee(s) as defined by G.S. §
163-278.6(18b). You state that the “Entities™ are:

not owned or controlled by a candidate, authorized political committee of that
candidate, a State or local political party or committee of that party, or an agent
or official of any such candidate, party, or committee (hereinafter referred to as
“Candidate”).

(emphasis added). Your principal inquiry is not whether a candidate may own or control a
referendum committee,! though 1 will address why North Carolina law would deem that
impermissible.

G.S § 163-278.6(14) provides the definition of a “political committee.”

The term “political committee” means a combination of two or more individuals,
such as any person, committee, association, organization, or other entity that makes.

I Imetead vl ctate that “the Mandidate will ¢rnmrdinate? wiith the Evfifiaoc and tha e idtonial 22
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or accepts anything of value to make, contributions or expenditures and has one or
more of the following characteristics:

a. Is controlled by a candidate;

b. Is a political party or executive committee of a political party or is
controlled by a political party or executive committee of a political
party;

c. Is created by a corporation, business entity, insurance company, labor
union, or professional association pursuant to G.S. 163-278.19(b); or

d. Has the major purpose to support or oppose the nomination or election
of one or more clearly identified candidates.

Supporting or opposing the election of clearly identified candidates includes
supporting or opposing the candidates of a clearly identified political party.

If the entity qualifies as a “political committee” under subdivision a., b., ¢.,
or d. of this subdivision, it continues to be a political committee if it receives
contributions or makes expenditures or maintains assets or liabilities. A
political ceases to exist when it winds up its operations, disposes of its
assets, and files its final report.

The term “political committee™ includes the campaign of a candidate who
serves as his or her own treasurer.

Special definitions of “political action committee™ and “‘candidate campaign
committee” that apply only in Part 1A of this Article are set forth in G.S.
163-278.387.

A “referendum committee™ is defined by G.S § 163-278.6(18b). All funds given to a referendum
committee are contributions by definition.> All payments made by a referendum committee are
expenditures.*

A committee that accepts contributions or makes expenditures and is controlled by a candidate is
by definition a political committee prohibited by statute from accepting contributions from certain
sources® or in amounts® otherwise available to a referendum committee. Accordingly, to permit a

2 (G.S. § 163-278.38Z(3) provides that a “candidate campaign committee” means any political committee organized

by or under the direction of a candidate.

3G.S. § 163-278.6(6)
The terms ‘contribute’ or ‘contribution” mean any advance. conveyance, deposit, distribution,
transfer of funds, loan, payment, gift, pledge or subscription of money or anything of value
whatsoever, made to, or in coordination with a candidate . . . or to a referendum committee[.]

{emphasis added).

4G.S. § 163-278.6(9)

*G.S. § 163-278.15

®G.S. § 163-278.13
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candidate (i.e. a political committee) to own or control a referendum committee would void
statutory limitations on contributions.

Your letter states that for the remainder of the 2015 calendar year and through at least March 15,
2016, your client entities and referendum committees will

educate the general public about a proposed " Connect NC" $2 Billion bond debt package,
urging passage of the bond referendum on the 15 March 2016 North Carolina ballot, by
means of broadcast, cable, internet or satellite transmission, mass mailing and/or
telephone calls (" Communication(s)”).

The timespan you describe falls within the electioneering communication period set out in G.S.
§ 163-278.6(8j). Your letter states further that both your client entities and referendum committees

will solicit and take unlimited amounts of contributions from the individuals, corporations
(including the Entities to a Committee), labor unions, insurance companies, business
entities, and/or professional associations. Expenditures for Communications, including
electioneering communications, shall be made by the Committees or Entities from these
solicited contributions.

Bearing in mind the foregoing and with consideration of applicable law, 1 provide the following
responses to your questions.

1. If an Entities’ or Committee Communication occurs within sixty (60) days of the
15 March 2016 primary day, is that Communication an “electioneering
communication” as defined under G.S. § 163-278.6?

Given the definition of an “electioneering communication,” a referendum committee cannot make
electioneering communications, because a communication that constitutes an expenditure for a
referendum committee is not an electioneering communication.” As provided in G.S.
§ 163-278.6(9), an expenditure includes any payment or other transfer made by a referendum
committee.

Your client entities would be making electioneering communications if
e their communications refer to a clearly identified candidate for elected office during
the 60 days prior to the March 15, 2016 primary
and
e the communications are to be received by either:

7§ 163-278.6. Definitions 8k) The term "electioneering communication" does not include any of the following:
b. A communication that constitutes an expenditure or independent expenditure under this
Article.
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a, 50,000 or more individuals in the State if the candidate mentioned is
involved in a statewide election or 7,500 or more individuals in any other election
if in the form of broadcast, cable or satellite communication, or

b. 20,000 or more households, cumulative per election, if the candidate
mentioned is involved in a statewide election or 2,500 households, cumulative per
election, in any other election if in the form of a mass mailing or telephone bank.

However, if your client entities are expressly advocating the passage of the bond referendum, as
indicated in your letter, and if the communication(s) were made without coordination with a
referendum committee, then the communications would not be considered electioneering
communications; they would be “independent expenditures™ under G.S. § 163-278-6(9%a).

If the communications by these entities were coordinated with a referendum committee, the costs
of the communications would be in-kind contributions to the referendum committee.

2. If the answer to Question 1, is yes, the Communication is an electioneering
communication, then:

a. Is a clearly identified Candidate prohibited from appearing in, or referenced
by, an Entities or a Committee electioneering communication, if the
Committees or Entities have accepted contributions from a corporation, labor
union, insurance company, business entity, or professional association?

b. Has a clearly identified Candidate received a contribution (something of value)
within the meaning of G.S. § 163-278.6(6) from appearing in, or referenced by,
an Entities or Committee electioneering communication?

¢. May a clearly identified Candidate coordinate with the Entities and
Committees regarding electioneering communications within the meaning of
G.S. § 163-278.6(6g) and (6h)?

The answer to Question 1 is two-fold. First, if the communication is made by the referendum
committee(s), it is not an electioneering communication. Second, as discussed in Question 1, the
communications made by vour client entities may be electioneering communications if they meet
the elements of an electioneering communication as defined above and do not expressly advocate
for the passage of the bond referendum.

In the event the communications made by the entities in question do not expressly advocate for the
passage of the bond referendum but do meet the definition of an electioneering communication,
the question remains whether a clearly identified candidate is prohibited from appearing in or being
referenced by these entities” electioneering communication(s). Bear in mind the entire definition
of “contribution™ as set forth in G.S. § 163-278.6(6). Specifically:

“If:
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a. Any individual, person, committee, association, or any other organization
or group of individuals, including but not limited to, a political organization
(as defined in section 527(e)(1) of the Internal Revenue Code of 1986)
makes, or contracts to make, any disbursement for any electioneering
communication, as defined in this section; and

b. That disbursement is coordinated with a candidate, an authorized political
committee of that candidate, a State or local political party or commiltee of
that party, or an agent or official of any such candidate, party or committee

that disbursement or contracting shall be treated as a contribution to the candidate
supported by the electioneering communication or that candidate s party and as an
expenditure by that candidate or that candidate’s pariy.”

G.S. § 163-278.6(6). The definition states that if an electioneering communication is coordinated
with a candidate, the disbursement for that electioneering communication shall be treated as a
contribution to the candidate who is “supported” by the electioneering communication.

Since an electioneering communication cannot expressly advocate for a candidate—an
clectioneering communication simply “refers to a clearly identified candidate™®—it is assumed
that in this instance the term “support” refers to the candidate who was coordinating with the entity
making the electioneering communication.” Since your letter has confirmed that the candidate will
be coordinating with your client entities with respect to the electioneering communication, the
disbursements for those electioneering communications would be deemed contributions to the
candidate.

Note that if the entity making the electioneering communication has received donations in excess
of the contribution limitations and/or from sources that are prohibited from giving to candidate
committees, the contribution to the candidate is prohibited. '’

If your client entities are making communications that expressly advocate the passage of the bond
referendum and the communications are not coordinated with a candidate or an agent of a
candidate but they do mention or reference a candidate, the communication would be either an

8§ 163-278.6(8j)(a)
9 It appears the reason the statute uses the word “support” is to address the circumstance in which the candidate is
not the individual coordinating with respect to the electioneering communication. It is possible that an
electioneering communication could mention the opponent rather than the candidate represented by the agent.
Therefore, the recipient of the contribution could not be the candidate mentioned in the electioneering
communication.
0 G.S. §163-278.13(el)
No referendum committee which received any contribution from a corporation, labor union,
insurance company, business entity, or professional association may make any contribution to
another referendum committee, to a candidate or to a political committee.
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independent expenditure or an in-kind contribution to a referendum committee. As long as the
communication is not coordinated with a candidate, no contribution is made to a candidate.

If your client entities are making communications that expressly advocate the passage of the bond
referendum and the communications are coordinated with a candidate or agent of a candidate, the
communication would be considered a “coordinated expenditure”'' and the cost would be an
in-kind contribution to the candidate.

The question is whether a candidate may coordinate with the referendum committee regarding
expenditures for communications.'? It is clear that a candidate cannot coordinate with one of these
entities regarding electioneering communications. It is also clear that a referendum committee that
accepts contributions from sources that are prohibited for the candidate may not make
contributions to the candidate.'® A “coordinated expenditure™ would be an in-kind contribution to
the candidate coordinating with the referendum committee making the expenditure. Therefore, it
would be impermissible for the candidate to coordinate with the referendum committee regarding
expenditures for communications.

3. If the answer to Question 1, is no, the Communication is not an electioneering
communication, or the Communications are outside sixty (60) days and issue
advocacy, then:

a. Has a clearly identified candidate received a contribution (something of value)
within the meaning of G.S. § 163-278.6(6) from appearing in, or referenced by,
an Entities or Committee Communication?

b. May a clearly identified Candidate coordinate with the Entities and
Committees on Communications within the meaning of G.S. § 163-278.6(6g)
and (6h)?

If the entities in question disburse funds for communications that are not electioneering
communications (because they are made outside the 60 day window and they do not expressly
advocate for the candidate or the passage of the bond referendum), the funds spent are not
considered an expenditure and are therefore not a contribution to the candidate.

1 G.S. § 163-278.6(62)
The term "coordinated expenditure” means an expenditure that is made in concert or cooperation
with, or at the request or suggestion of, a candidate, a candidate campaign committee as defined in
G.S. 163-278.387Z(3), the agent of the candidate, or the agent of the candidate campaign committee.
An expenditure for the distribution of information relating to a candidate's campaign, positions, or
policies, that is obtained through publicly available resources, including a candidate campaign
committee, is not a coordinated expenditure if it is not made in concert or cooperation with, or at
the request or suggestion of, a candidate, the candidate campaign committee, the agent of the
candidate, or the agent of the candidate campaign committee.

12 By definition, expenditures by referendum committees cannot be classified as electioneering communications.

13 See G.S. § 163-278.13(el) at note 9, supra.
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If the communications do expressly advocate for the passage of the bond referendum and they are
coordinated with the candidate, they would be coordinated expenditures and therefore considered
prohibited contributions to the candidate. Again, if the candidate coordinates an expenditure with
the referendum committee, that coordinated expenditure constitutes a prohibited contribution to
the candidate.'

4. If a Committee and/or Entities solicit and accept contributions from donors while
identifying a purpose of the contributions as supporting the bond referendum,
including educating the public through Communications, must those donors
contributing over $1,000 to the Committee and Entities be disclosed on electioneering
communications reports filed with the State Board of Elections, even if the donor
contributed to the Entities, which in turn contributed to the Committee?

Only donations to your client entities for communications that are deemed electioneering
communications, independent expenditures or contributions to committees are required to be
disclosed on disclosure reports. However, if the donor contributed to one of these entities with the
purpose that the contribution be directed to the Committee, such an act would violate N.C.G.S. §
163-278.14, which prohibits contributions being made in the name of another. 135" As noted earlier,
communications made by referendum committees would not be considered electioneering
communications, but any contributions made to the referendum committee must be disclosed on
required disclosure reports.

If the communications were deemed electioneering communications, your client entities would be
required to disclose any donor that made a donation of $1,000 (one thousand dollars) or more if
the donor made the donation for the purpose of making these communications or if your client
entities solicited donations for the purpose of making communications. However, if the
communications in question were deemed to be independent expenditures by these entities,
donations of more than $100 (one hundred dollars) would require disclosure.

Further, if the communication were coordinated with a referendum committee, the cost of the
communication would be an in-kind contribution to the referendum committee; any donations
given to your client entities to further the communication that exceeded $100 would require
disclosure by those entities.

This opinion is based upon the information provided in your request for opinion. If any information
in that letter should change, please consult with our office to ensure that this opinion is still binding.

14 This conclusion is based on the information that the contributions to the referendum committee would likely be in
excess of contribution limitations to candidate committees and from sources that cannot contribute to a candidate
committee.

15 If the donation was earmarked for the purpose of being contributed to the referendum committee, the donor would
be giving in the name of the Entity.
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This opinion will be filed with the Codifier of Rules to be published unedited in the North Carolina
register and the North Carolina Administrative Code. If you should have any questions, please do
not hesitate to contact me or Amy Strange, Deputy Director.

Sincerely,
il
Lokt S
v
Kim Westbrook Strach

ce: Mollie Masich, Codifier of Rules

Amy Strange, Deputy Director-Campaign Finance and Operations
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VIA HAND DELIVERY AND ELECTRONIC MAIL

Ms. Kimberly Westbrook Strach RECE&VEQ
Executive Director . 0CT 99 2015

State Board of Elections

P.O. Box 27255 STATE BOARD OF ELECTIONS
Raleigh, North Carolina 27611-7255

Re: Reguest for Wiitten Advisory Opinion pursuant fo N.C. Gen. Star. §163-278.23 on Ouestions
Related 1o the Scope of Articles 224 of Chapter 163 of the N.C. General Statutes (*G.S.”)

Dear Ms. Strach,

This is a request for a formal written advisory opinion from you pursuant to G.S. §163-278.23 on
questions related to the scope of Articles 22A of Chapter 163 concerning the North Carolina State
Boatd of Election’s (“Board™) opinion concerning electioneering communications. All specific terms
utilized in this request shall have the meaning as defined in G.S. §163-278.6. Given the urgent nature
of the timing involved, we respectfully request an expedited review and advisory opinion.

Facts

We represent several nonprofit North Carolina corporations (“Entities”) organized under sections
501(c)(3) and 501(c)(4) of the Internal Revenue Code, respectively. We also represent referendum
committee(s) (“Committee(s)”) organized or in formation as defined in G.S. §163-278.6(18b).

A board of directors comprised of individual citizens governs each of the Entities and Committees.

The Entities are not owned or controlled by any candidate, authorized political committee of that
candidate, a State or local political party or committee of that party, or an agent or official of any such
candidate, party, or committee (hereinafter referred to as “Candidate”).

However, the Committees may or may not be owned or controlled by the Candidate. In any event,
the Candidate will “coordinate” with the Entities and Commuttees.

Tel918 8280731 Post Office Box 1351 434 Fayettevile Street, Suite 2500 BAILEY & DIXON, LLP

Fax 818828 65392 Raleigh, NC 27602 Raleigh, NC 27801 www.hbdixon.com Attorneys at Law
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During the remaining calendar year 2015 through at least 15 March 2016 (the “Relevant Time
Period”), the Entities and Committees will educate the general public about a proposed “Connect
NC” $2 Billion bond debt package, urging passage of the bond referendum on the 15 March 2016
North Carolina ballot, by means of broadcast, cable, internet or satellite transmission, mass mailing
and/or telephone calls (“Communication(s)”).

During the Relevant Time Petiod, the Entites and Committees will initiate and/or transmit
Communications within sixty (60) days priot to 15 March 2016 (the primary election date).

The Committees and Entities plan to solicit and take unlimited amounts of contributions from the
individuals, corporations (including the Entities to a Committee), labor unions, insurance companies,
business entities, and/or professional associations. Expenditures for Communications, including
electioneering communications, shall be made by the Committees or Entities from these solicited
contributions.

Advisory Questions

1. If an Entities’ or Committee Communication occurs within sixty (60) days of the 15 March
2016 primary day, is that Communication an “electioneering communication” as defined
under G.S. §163-278.67

2. If the answer to Question 1, is ves, the Communication is an electioneering communication,
then:

(a) Isa clearly identified Candidate prohibited from appearing in, or referenced by, an Entities
or a Committee electioneering communication, if the Committees or Entities have
accepted contributions from a corporation, labor union, insurance company, business
entity, or professional association?

(b) Has a clearly identified Candidate received a contribution (something of value) within the
meaning of G.S. §163-278.6(6) from appearing in, or referenced by, an Entities or

Committee electioneering communication?

() May a clearly identified Candidate coordinate with the Entities and Committees regarding
electioneering communications within the meaning of G.S. §163-278.6(6g) and (Gh)?

3. If the answer to Question 1, is no, the Communication is not an electioneering
communication, or the Communications are outside sixty (60) days and issue advocacy, then:

@{]1 BAILEY & DIXON, LLP
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(a) Has a clearly identified Candidate received a contribution (something of value) within the
meaning of G.S. §163-278.6(6) from appearing in, or referenced by, an Entities or
Committee Communication?

(b) May a cleatly identified Candidate coordinate with the Entities and Committees on
Communications within the meaning of G.S. §163-278.6(6g) and (Gh)?

4. If a Committee and/or Entities solicit and accept contributions from donors while identifying
a purpose of the contributions as supporting the bond referendum, including educating the
public through Communications, must those donors contributing over $1,000 to the
Committee and Entities be disclosed on electioneering communications teports filed with the
State Board of Elections, even if the donor contributed to the Entities, which in turn
contributed to a Committee?

Analysis and Applicable Statues

G.S. §163-278.6(6) — “The terms “contribute” or “contribution” mean any advance, conveyance,
deposit, distribution, transfer of funds, loan, payment, gift, pledge or subscription of money or
anything of value whatsoever, made to, or in coordination with, a candidate to support or oppose the
nomination or election of one or more clearly identified candidates, to a political committee, to a
political party, or to a referendum committee, whether or not made in an election year, and any
contract, agreement, or other obligation to make a contribution.

G.S. §163-278.6(6g) defines “coordinated expenditure” as an expenditute that is made in concert or
cooperation with, or at the request or suggestion of, a candidate, a candidate campaign committee as
defined in G.S. 163-278.38Z(3), the agent of the candidate, or the agent of the candidate campaign
committee.

G.S. §163-278.6(6h) defines “coordination,” as “in concert or cooperation with, or at the request or
suggestion of.”

G.S. §163-278.6 (8j) — The term “electioneering communication” means any broadcast, cable, or

satellite communication, or mass mailing, or telephone bank that has all the following chatacteristics:

a. Refers to a clearly identified candidate for elected office.

[Eg—DJ BAILEY & DIXON, LLP
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b. In the case of the general election in November of the even-numbered
year is aired or transmitted after September 7 of that year, and in the case
of any other election is aired or transmitted within 60 days of the time set

for absentee voting to begin pursuant to G.S. 163-227.2 in an election for
that office.

c. May be received by either:

1. 50,000 or more individuals in the State in an election for statewide
office or 7,500 or more individuals in any other election if in the
form of broadcast, cable, or satellite communication.

2. 20,000 or more households, camulative per election, in a statewide
election or 2,500 households, cumulative per election, in any other
election if in the form of mass mailing or telephone bank.

G.S. §163-278.6(9) defines “expenditure.” By definition, an “expenditure” is anything of value given
“to support or oppose the nomination, election, or passage of one or more clearly identified

candidates, or ballot measure.”

§ 163-278.13. Limitation on contributions.

(e1)  No referendum committee which received any contribution from a corporation, labor union,
insurance company, business entity, or professional association may make any contribution to
another referendum committee, to a candidate or to a political committee.

§ 163-278.12C. Special reporting of electioneering communications.

(a) Every individual or person that incurs an expense for the direct costs of producing or
airing electioneering communications aggregating in excess of five thousand dollars
($5,000) shall file the following reports with the appropriate board of elections in the
manner prescribed by the State Board of Elections:

5) The names and addresses of all entities that donated, to further an
electioneering communication or electioneering communications, funds or
anything of value whatsoever in an aggregate amount of more than one
thousand dollars (§1,000) during the reporting period. 1f the donor is an
individual, the statement shall also contain the principal occupation of the
donor. The “principal occupation of the donor” shall mean the same as the
“principal occupation of the contributot” in G.S. 163-278.11.

BAILEY & DIXON, LLP
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©

For the purposes of subdivision (a)(5) of this section, a donation to the person or entity
making the electioneering communication is deemed to have been donated to further the
electioneering communication if any of subdivisions (1) through (4) of this subsection
apply. For purposes of this subsection, the “filer” is the person or entity making the
electioneering communication and responsible for filing the report, or an agent of that
petson ot entity. For purposes of this subsection, the “donor” is the person or entity
donating to the filer the funds or other thing of value, or an agent of that person or entity.

(1) The donor designates, requests, or suggests that the donation be used for an
electioneering communication or electioneering communications, and the filet
agrees to use the donation for that purpose.

2 The filer expressly solicited the donor for a donation for making or paying fos
an electioneering communication.

3 The donor and the filer engaged in substantial written or oral discussion
regarding the donor’s making, donating, or paying for an electioneering
communication.

4) The donor or the filer knew or had reason to know of the filer’s intent to make

electioneering communication with the donation.

I am available to discuss this request at your convenience.

As always, thank you for your consideration.

MLW/Im

Very truly yours,

BAILEY & DIXON, LLP ,

Michael L. Weisel
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KIM WESTBROOK STRACH
Executive Director

December 18, 2015

Mr. Steve Long

301 Fayetteville Street

Suite 1400

Raleigh, North Carolina 27601

Re: Request for further consideration of Written Advisory Opinion dated
December 4, 2015

Dear Steve:

I understand your concern regarding the above-referenced advisory opinion issued to Michael
Wiesel and appreciate your desire to seek clarification on behalf of your client, the Connect NC
Committee. I also recognize that your client’s desire to coordinate with candidates of different
political parties is part of a bipartisan messaging effort in support of the referendum committee’s
primary purpose: to promote passage of the bond proposal. You have stressed that your client is
not driven by a desire to support or oppose particular candidates, and that any incidental benefit a
candidate may derive from coordinated airtime should have no bearing on the status of the
expenditure as a contribution. For reasons described herein, I do not believe current law allows
my office to adopt a similar view when determining whether a candidate has received a
contribution from the referendum committee.

According to your letter, the Connect NC Committee hopes to feature candidates supporting the
passage of the bond referendum in your client’s public communications campaign. As we have
discussed, North Carolina law allows referendum committees to raise unlimited contributions
from both corporations and individuals. The same is not true for candidate committees. So it is
not surprising that our statutes expressly prohibit referendum committees from contributing to
any candidate, if that referendum committee has raised funds from entities off limits to that
candidate.’

! See G.S. 163-278.13(e1)(*No referendum committee which received any contribution from a corporation, labor
union, insurance company, business entity, or professional association may make any contribution to another
referendum committee, to a candidate or to a political committee™).
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It is your contention that a communication coordinated between a candidate and a referendum
committee cannot result in a contribution unless the communication supports their candidacy.’
Specifically, you contend that, even if the candidate coordinated with the referendum committee
on an expenditure, the result of that coordination could only be a contribution to the candidate if
the communication expressly advocated for the candidate. Your client hopes to avoid this
scenario by advocating exclusively for the bond. General Statute § 163-278.14A identifies core
factors to consider in evaluating whether a communication aims “to support or oppose the
nomination or election of one or more clearly identified candidates,” making clear that
expressions like “vote pro-(policy position) . . . accompanied by a list of candidates clearly
labeled pro-(policy position)” would be deemed to support the identified candidate. Therefore, if
a communication advocated for the passage of the bond referendum and identified a candidate or
candidates as supporting the passage of the bond referendum, we are directed to consider that
communication as express advocacy in support of the candidate or candidates. The result would
be an independent expenditure in support of the candidate if the communication was not
coordinated, or a contribution if the candidate and the referendum committee coordinated.?

Upon further reflection, 1 believe the opinion I provided Mr. Wiesel should be clarified as to a
narrow exception: If the referendum committee coordinates with a candidate to make
communications that do not expressly advocate passage of the bond referendum or support or
oppose any candidate, the resulting communication would constitute a coordinated expenditure
but would not likely be a contribution to the candidate. If the coordinated communication
expressly advocates passage of the bond and clearly identifies candidates, the communication
would then trigger the contribution concerns identified above. This narrow clarification is
provided after reading your analysis and agreeing that current law does not clearly link a
coordinated expenditure by a referendum committee with a contribution unless the coordinated
expenditure supports the candidate in the manner set out in G.S. § 163-278.14A. The General
Assembly may deem it advisable to correct what appears to be an incongruity in the law’s
treatment of otherwise identical communications from different groups. But present law does not
do so clearly.

I would also note that a referendum committee is free to clearly identify candidates, appropriate
their statements, and incorporate video of the candidate in its communications without fear of
making a contribution, so long as those efforts are not coordinated with the candidate committee.
Since your request for clarification refers only to communications made by a referendum
committee, which by definition cannot make electioneering communications as defined within

2 See G.S. § 163-278.6(6) (The terms “contribute” or “contribution” mean any advance, conveyance, deposit,
distribution, transfer of funds, loan, payment, gift, pledge or subscription of money or anything of value whatsoever,
made to, or in coordination with, a candidate to support or oppese the nomination or election of one or more
clearly identified candidate . . . .)(emphasis added).

3 A contribution would be prohibited if the referendum committee has accepted funds from a corporate contributor.
Seen. 1, supra.




Steve Long request for reconsideration of Advisory Opinion
Page 3

G.S. § 163-278.6(8j), 1 am not addressing your comments referring to electioneering
communications. If you have future questions about entities that make electioneering
communications, please understand that the clarification in this letter only applies to
communications that are not deemed electioneering communications in our law.

The questions you pose related to the permissibility of activities by candidates that may involve
the referendum committee will be addressed in a separate advisory opinion. The content of this
clarification and the separate advisory opinion are issued under my authority found in
G.S. § 163-278.23.

If you have questions, please feel free to let me know.

Sincerely,

L ot fwh

W [/dﬂf?%

Kim Westbrook Strach
Executive Director, State Board of Elections

cc: Mollie Masich, Codifier of Rules
Amy Strange, Deputy Director-Campaign Finance and Operations
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Suite 1400

Raleigh, North Carolina 27601



Mailing Address: P.O. Box 27255
Raleigh, NC 27611-7255
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Fax: (919) 715-0135

KIM WESTBROOK STRACH
Executive Director

Re: Request for clarification regarding attendance at events hosted by the Connect NC
Referendum Committee

Dear Steve:

You have requested guidance regarding the scope of my advisory opinion dated December 4, 2015
in which, | cited provisions in our law that limit a referendum committee’s ability to coordinate
with candidates in the production of communications that expressly advocate for the bond proposal
and provide evidence of support for candidates.® Specifically, you ask whether “the Referendum
Committee may invite candidates to promote the bonds at public events and in other ways that do
not include direct expenditure of committee funds directly tied to the candidates’ promotion of the
bonds.”

Candidates are free to associate with any group, irrespective of a group's filing status with our
agency. Accordingly, candidates are free to attend and speak at events hosted by Connect NC, so
long as the candidate or agent of the candidate is not coordinating with the Referendum Committee
on how the appearance and/or remarks will be used in future expenditures by the Referendum
Committee. As long as candidates are not coordinating with the Referendum Committee on
communications that advocate passage of the Bond and include the names or statements of
candidates showing support of the passage of the Bond, there are no issues with candidates
attending events hosted by the Referendum Committee.

You have also asked if the Referendum Committee could interview candidates on the spot at their
public events and use the video/audio of those interviews in communications without triggering a
“coordinated expenditure” that would be a “contribution” to the candidates. It would be
permissible for the Referendum Committee to interview candidates and use the footage for future

1 See NCGS § 163-278.14A.

6400 Mail Service Center = Raleigh, NC 27699-6400
441 N. Harrington Street = Raleigh, NC 27611-7255



Mailing Address:
P.O. Box 27255
Raleigh, NC 27611-7255

;) } N S RTH CA RO I_l N A Phone: (919) 733-7173
| Sgydon @t BSMY@ROE lections R

KIM WESTBROOK STRACH
Executive Director

communications without triggering a “coordinated expenditure” as long as the candidate is not
provided a script, given approval of a dédptl br2@dnments, advised or provided any details
regarding how the content of the interview will be used in communications by the Referendum
Committee.

Andrew Y ates

R%gﬁ{g%ﬂﬂﬁiﬁ_@isory opinion is issued under my authority found in G.S. § 163-

andy@reddomegroup.com
278.23. If you have questions, please feel free to let me know.

Sincerel Re: Request on behalf of the Julia C. Howard for House Committee

Y, (the “Committee™) pursuant to G.S. § 163-278.23

it v

1r1nhave SRR &%tﬁ)% iy ottice on behalf of the above-referenced Committee, seeking guidance

regarding the permissibility of an expenditure while a candidate is concurrently participating in a
fmtwgte%lrgg&ﬁlf calipeyOrpaskfvhgiher it is “legal and permissible” for the Committee “to
al cediesising (potentlally including broadcast television advertising, radio advertising, direct
mail, and digital advertising)” in House District 79 while the candidate, Julia Howard, competes
for the Republican nomination to the 13™ Congressional District. You note specifically that the

a‘Efs would MMoHieMasieby Gadifien effederal contest or the date of the special primary.
Rules

The f0110w1 gSSE%% gnlljseg XB” Gl e‘rgpa,glgﬂsl;_ae}%C%and Operations

Background: The General Assembly temporarily suspended its ordinary bar on the pursuit of
multiple offices (G.S. § 163-106(h)) in response to an unanticipated redistricting effort early this
year. See S.L.2016-2 § 1(e). No candidate challenged Rep. Howard for her party’s nomination
in House District 79, and she subsequently filed to compete in the 17-way race for the Republican
nomination in a newly drawn Congressional District 13. If Rep. Howard prevails in the federal
primary contest on June 7, 2016, she must choose between the general election contests, but she
remains fully a dual-candidate until that time.

Opinion: The General Assembly did not alter existing campaign finance law when it permitted
successful legislative nominees to compete for U.S. House of Representatives. Accordingly, any
expenditure otherwise permissible under state law remains so, and the Committee may advertise
Rep. Howard’s candidacy ahead of the general election unrestricted by the ongoing federal contest.
I will note, however, that neither this opinion extend nor the agency’s jurisdiction extend to
regulate conduct governed by the Federal Elections Commission.

This opinion is based upon the information provided in your request for opinion. If any
information in that letter should change, you should consult with our office to ensure that this
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opinion would still be binding. Finally, this opinion will be filed with the Codifier of Rules to be
published unedited in the North Carolina register and the North Carolina Administrative Code.

Sincerely,

G kbt Aaed

Kim Westbrook Strach
Executive Director, State Board of Elections

oc; Mollie Masich, Codifier of Rules
Amy Strange, Deputy Director-Campaign Finance and Operations
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State Board of Elections & Ethics Enforcement

November 27, 2017

VIA ELECTRONIC DELIVERY

B. David Horne, Esq.

Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan
P.O. Box 2611

Raleigh, NC 27602-2611

RE:  Request for Advisory Opinion under G.S. § 163-278.23 Regarding Political
Committee Affiliated with the N.C. Association of Certified Public Accountants

Dear Mr. Horne:

You have contacted the State Board of Elections and Ethics Enforcement Office (“State Board
Office”) to request an advisory opinion pursuant to the G.S. § 163-278.23 on compliance by a
political committee (“the Committee”) of the North Carolina Association of Certified Public
Accountants (“the Association”) with the requirements of Article 22A of Chapter 163 of North
Carolina General Statutes. Specifically, you seek guidance and approval of a plan that would allow
individuals to make contributions to the Association through a payroll-deduction program operated
by each individual CPA firm.

The Association is a North Carolina trade association organized under section 501(c)(6) of the
U.S. Internal Revenue Code with an affiliated political committee established under Article 22A
of Chapter 163. Pursuant to G.S. § 163-278.19(b), employees and officers of a professional
association may contribute to a separate, segregated fund to be utilized for political purposes,
but such contributions must be voluntary and may not be sourced from dues or fees required
as a condition of membership in the Association.

The Association proposes that individual CPA firms collect personal funds from employees via
payroll deduction and remit funds in a lump sum to the Committee. The Committee would collect
from each individual firm and maintain required information from individual contributors
including name, mailing address, principal occupation and the amount and date of contribution.

The State Board has allowed payroll-deduction programs to be utilized by political committees
established pursuant to G.S. § 163-278.19(b) provided that certain processes are followed.! The

! See State Board of Elections Advisory Opinion, Re: North Carolina Association of Realtors (NCAR)
and its Affiliated Political Committee, May 8, 2003.

430 N. Salisbury Street = Raleigh, NC 27603



recordkeeping and reporting requirements associated with such contributions may be significant.
All members must sign a written authorization specifying their intention to contribute by payroll
deduction, including the amount and schedule of the deduction, along with a statement that the
deduction is being made voluntarily and not a condition of membership or employment. These
written authorizations must be maintained by the individual CPA firm and the Committee
treasurer. Any changes to the payroll-deduction arrangement should be reflected in a written
authorization and provided to the Committee’s treasurer.

Funds collected by the individual CPA firms must remain segregated from other firm funds as
required by G.S. § 163-278.19(b). Each CPA firm must therefore establish a “transmittal account”
that only contains payroll deductions for transfer to the Association’s Committee. Each CPA firm
shall disclose the account information for the transmittal accounts to Committee’s treasurer, who
shall provide this information to the State Board to be maintained with other confidential bank
account information of the Committee.

It is the responsibility of the Committee’s treasurer to ensure compliance with disclosure and
compliance requirements as provided by North Carolina law. As a result, the treasurer shall obtain
individual contributor information for every payroll deduction. This information must be provided
before contributions are deposited into the Committee’s account. Because it is unlawful for
businesses to reimburse employees for contributions made to political committee, it is
recommended that the Committee’s treasurer obtain a statement from each participating CPA firm
acknowledging that no business funds may be contributed to the political committee and that
employees may not be reimbursed for payroll-deduction contributions.

Provided you comply with all above requirements, including that each CPA firm segregate
employee contributions in a separate transmittal account, it is my opinion that the payroll-
deduction plan will not be deemed a prohibited contribution under G.S. § 163-278.19. This
opinion is based upon the facts as stated in your letter dated September 28, 2017. Should those
facts change, you should evaluate whether this opinion is still applicable and binding. This opinion
will be filed with the Codifier of Rules to be published unedited in the North Carolina Register
and the North Carolina Administrative Code.

Sincerely,

G bt Ak

Kim Westbrook Strach
Executive Director
State Board of Elections and Ethics Enforcement

cc: Molly Masich, Codifier of Rules

Enclosure: Request for Advisory Opinion
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LAWYERS
B. Davis Horne, Jr. MAILING ADDRESS
P.O. Box 2611
S Raleigh, North Carolina
OFFICES )
Wells Fargo Capitol Center September 28, 2017 27602-2611

150 Fayetteville Street, Suite 2300

Raleigh, North Carolina 27601 TELEPHONE: (919) 821-6680

FACSIMILE: (919) 821-6800

E-Mail: dhornc@smithlaw.com

Mr. Josh Lawson, JD/LLM

General Counsel, North Carolina State Board of Elections & Ethics Enforcement
Dobbs Building

430 North Salisbury Street

Raleigh, North Carolina 27603-5918

Re: North Carolina Association of Certified Public Accountants
Dear Mr. Lawson:

We are pleased to represent the North Carolina Association of Certified Public Accountants (the
“Association”), a North Carolina trade association organized under section 501(c)(6) of the
United States Internal Revenue Code. The Association has an affiliated North Carolina political
committee (the “Committee”) established pursuant to Chapter 163 of the North Carolina General
Statutes. This letter is to request a written opinion pursuant to N.C. Gen. Stat. § 163-278.23
regarding the Committee’s compliance with the requirements of Article 22A of Chapter 163 of
the North Carolina General Statutes.

As apolitical committee affiliated with a professional association, the Committee is governed by
N.C. Gen. Stat. § 163-19. This statute allows the Committee to accept contributions from
individuals so long as those contributions are given voluntarily and not as “dues, fees, or other
moneys required as a condition of membership.” N.C. Gen. Stat. § 163-19(b). The Association
has members who would prefer to contribute to the Committee through a payroll-deduction
program similar to other programs operated by other organizations.

In an effort to be responsive to its members, the Committee would like to facilitate their
participation in the election process by establishing a plan that would allow individuals to
voluntarily elect to have contributions deducted from their paychecks. Individual CPA firms
would collect personal funds from their employees or partners through these deductions and
remit the collected funds to the Committee in a single sum. At the same time, the Committee
would collect from each participating firm and report to the Board the information required by
North Carolina law for each individual contribution, including the name, mailing address, and
principal occupation of the individual contributor, as well as the amount and date of the
contribution. See N.C. Gen. Stat. § 163-278.11(a)(1). The Committee would likewise maintain
the same information in its records.
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Re: Re: North Carolina Association of Certified Public Accountants
September 28, 2017

Page 2

We are seeking the State Board of Election and Ethics Enforcement’s review and approval of
this arrangement pursuant to its authority under N.C. Gen. Stat. § 163-14(b) to “prescribe
guidelines as to the reporting and verification of any method of contribution payment allowed
under” Article 22A, consistent with all applicable state laws and regulations, and pursuant to any
instructions you might offer. I look forward to your reply at your earliest convenience. Please
let me know if you have any questions or need any clarification of the Association’s request.

Very truly yours,

(b . Des /ﬁéﬂm‘, aa-.

B. Davis Horne, Jr.

#6292622_3.docx
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State Board of Elections & Ethics Enforcement — Phone: (919) 814-0700
Fax: (919) 715-0135

July 20, 2018

Mr. Emmanuel J. Wilder
4211 Grace Park Drive
Morrisville, NC 27560

Re: Request for Advisory Opinion under N.C.G.S. § 163A-1441 Regarding a Political
Committee’s Acceptance of Cryptocurrency as a Campaign Contribution

Dear Mr. Wilder:

You have contacted the State Board of Elections and Ethics Enforcement office (“State Board
Office”) to request an advisory opinion pursuant to N.C.G.S. § 163A-1441 on a political
committee’s acceptance of cryptocurrency as a campaign contribution. Specifically, you seek a
written “opinion on the acceptance of cryptocurrency as political donations.” We do not approve
the use of cryptocurrencies to make donations to political committees in North Carolina.

North Carolina’s campaign finance laws are written with a number of monetary limits that are
expressed in U.S. dollars. See, e.g., N.C.G.S. § 163A-1421(a) (exempting some candidates from
certain reporting requirements if they receive and spend no more than $1,000 in a campaign);
N.C.G.S. § 163A-1428(b) (contributions of over $50 must not be in cash form); N.C.G.S. § 163A-
1425(a) (limiting contributions to $5,200 per candidate per election). Campaign contributions also
cannot be made anonymously. N.C.G.S. § 163A-1428(a). It is important that the State Board
Office be able to monitor campaign contributions and expenditures and react appropriately to those
do not comply with North Carolina law.

Currently, market participants currently have great difficulty in establishing reliable valuations of
cryptocurrencies.! Cryptocurrency exchanges, while developing in sophistication, do not provide

! See Dean Curnutt, Cryptocurrencies Steal Volatility Away From Stocks, Bloomberg (Jan. 11, 2018) (“What makes
cryptocurrencies different? There are no earnings and there is no consensus valuation framework.”); Ted Knutson,
Valuing Cryptocurrency Assets Warned as Thorny for Financial Advisors, Forbes (April 16, 2018) (Volatility makes
the valuation issues of when cryptocurrencies and other cryptoassets were sold even more problematic); Arjun
Kharpal, After the cryptocurrency bubble bursts, we may see a legitimate valuation for some coins, CNBC (Dec. 25,
2017) (“It’s hard to say bitcoin has an inherent value beyond the belief of the people trading it.”); Samantha Chang,
Federal Reserve Governor: We're Monitoring ‘Extreme Volatility’ of Cryptocurrencies, CCN (April 4, 2018) (“One
area that the Federal Reserve is monitoring is the extreme volatility evidenced by some cryptocurrencies™).
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the stability to ensure reliable valuations and are not subject to the same regulatory scrutiny as,
say, equity stock exchanges.?

Given that lack of certainty, we do not have confidence that we could adequately regulate
contributions to a political campaign in North Carolina in the form of cryptocurrency. We do not
view a contribution of cryptocurrency as an in-kind contribution that would be appropriate under
N.C.G.S. § 163A-1411(13). Typical in-kind contributions of, say, a desk or a laptop computer,
will be subject to rational valuations that could be sworn to by affidavit and other credible
evidence. At this point, we do not view the valuation of cryptocurrency in the same light. Of
course, a contributor could convert cryptocurrency to U.S. dollars and then make a contribution in
those dollars.

This opinion will be filed with the Codifier of Rules to be published unedited in the North Carolina
Register and the North Carolina Administrative Code.

Sincerely,

(G sl Ao/

im Westbrook Strach
Executive Director

cc: Molly Masich, Coditier of Rules

2 Statement on Potentially Unlawful Online Platforms for Trading Digital Assets, Securities and
Exchange Commission Divisions of Enforcement and Trading and Markets (Mar. 7, 2019) (“[M]any of
these [cryptocurrency] platforms give the impression that they perform exchange-like functions by
offering order books with updated bid and ask pricing and data about executions on the system, but there
is no reason to believe that such information has the same integrity as that provided by national securities
exchanges.”); John Reed Stark & David Fontaine, Attention All Cryptocurrency Exchanges: Beware the
Ides of March, Law360 (Mar. 11, 2018) (“[Clryptocurrency exchanges . . . currently operate unfettered,
unmonitored and essentially free from regulatory oversight.”).
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Ms. Abbie Lane

Comimittee to Elect Abbie Lane
6061 NC 33 NW

Tarboro, NC 27886

November 12, 2019

Re: Request for an Advisory Opinion under N.C.G.S. § 163-278.23 regarding
the use of contributions for the pavment of a salary to the candidate

Dear Ms. Lane,

Thank you for contacting our office. You asked whether a candidate for a North
Carolina office could draw a salary from campaign contributions. Based on the
text and structure of the North Carolina campaign finance laws this would be an
impermissible use of candidate committee fiinds. North Carolina campaign
finance laws are different than federal laws and regulations, which specifically
permit paying a salary to the candidate.

North Carolina law limits a candidate’s use of contributions to the following nine
permissible uses outlined in N.C.G.S. § 163-278.16B:

{a) A candidate or candidate campaign committee may use contributions only for
the following purposes:

(1} Expenditures resulting from the campaign for public office by the
candidate or candidate’s campaign committee.

(2) Expenditures resulting from holding public office.

(3) Donations to an organization described in section 170(c) of the Internal
Revenue Code of 1986 (26 U.S.C. § 170{c)), provided that the candidate
or the candidate’s spouse, children, parents, brothers, or sisters are not
employed by the organization.

(4)y Contributions to a national, State, or district or county committee of a
political party or a caucus of the political party or an affiliated party
committee.

(5) Contributions to another candidate or candidate’s campaign committee.

(6) To return all or a portion of a contribution to the contributor.

(7)y Payment of any penalties against the candidate or candidate’s campaign
committee for violation of this Article imposed by a board of elections or
a court of competent jurisdiction.

(8) Payment to the Escheat Fund established by Chapter 116B of the General
Statutes.



(9) Legal expense donation not in excess of four thousand dollars ($4,000) per
calendar year to a legal expense fund established pursuant to Article 26 of
this Chapter.

A salary is “an agreed compensation for services . . . paid at regular intervals on a
yearly basis, as distinguished from an hourly basis.” BLACK’S LAW DICTIONARY
(11" ed. 2019). It is a method of compensating an individual for services
rendered.

There is no part of N.C.G.S. § 163-278.16B that authorizes a candidate to pay
himself or herself for his or her own “services” to the campaign (his or her own
physical or mental efforts for the campaign or for holding public office).

North Carolina law differs from federal law, which grants federal candidates
broad authority to use contributions for a wider variety of purposes. Specifically,
52 U.S.C. § 30114 lists among its permitted uses:

(a) A contribution accepted by a candidate, and any other donation received
by an individual as support for activities of the individual as a holder of
Federal office, may be used by the candidate or individual—

(1) for otherwise authorized expenditures in connection with the campaign
for Federal office of the candidate or individual;

(2) for ordinary and necessary expenses incurred in connection with duties
of the individual as a holder of Federal office;

(3) for contributions to an organization described in section 170(c) of title
26,

(4) for transfers, without limitation, to a national, State, or local committee
of a political party;

(5) for donations to State and local candidates subject to the provisions of
State law; or

(6) for any other lawful purpose unless prohibited by subsection (b) of this
section.

This final provision in (a)(6) is a broad grant enabling federal candidates to use
contributions for any lawful purpose not prohibited by subsection (b), which
states that contributions or donations “shall not be converted by any person to
personal use.” 52 U.S.C. § 30114

The FEC promulgated rules to clarify the definition of personal use. Specifically,
11 C.F.R. § 113.1(g) defines personal use as “any use of funds in a campaign
account of a present or former candidate to fulfill a commitment, obligation or
expense of any person that would exist irrespective of the candidate’s campaign
or duties as a Federal officeholder.” The rule then gives a non-exhaustive list of
examples of impermissible uses of candidate funds. One use prohibited in 11
C.FR. §113.1(g)(1)(1)(ID) 1s for “[s]alary payments by a candidate’s principal
campaign to a candidate in excess of the lesser of: the minimum salary paid to a
Federal officeholder holding the Federal office that the candidate seeks; or the



earned income that the candidate received during the year prior to becoming a
candidate” (emphasis added). This subpart explicitly provides that a candidate for
federal office may draw a salary from that candidate’s campaign contributions,
subject to certain limits related to the amount and the timing of the election.

North Carolina has no provision similar to the “other lawful purpose” in (a)(6)
that would permit the payment of a salary to state candidates in North Carolina
and support the development of rules similar to those promulgated by the FEC.
Again, candidates for North Carolina office may use contributions only for the
purposes listed in N.C.G.S. § 163-278.16B.

The opinion will be filed with the Codifier of Rules to be published unedited in
the North Carolina Register and North Carolina Administrative Code.

Sincerely,

Karen Brinson Bell
Executive Director
North Carolina State Board of Elections

Cc: Molly Masich, Codifier of Rules
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Ms. Joshua S. Coffey, Esq.

Eggers, Eggers, Eggers, and Eggers, PLLC
P.O. Box 248

Boone, North Carolina 28607

January 14, 2020

Re: Request for an Advisory Opinion under N.C.G.S. § 163-278.23 regarding
proposed Alexander County Republican Party property sale and lease.

Dear Mr. Coffey,

Thank you for contacting our office. As counsel for the Alexander County
Republican Party (“Alexander REC”), you asked whether the Alexander REC
may enter into an agreement with ETICO Development, LL.C (“ETICO
Development™) for the sale of the Alexander REC political party headquarters
building. ETICO Development is a limited liability company registered in North
Carolina. In addition to the purchase price, ETICO Development has offered the
Alexander REC a 99-year lease in the amount of $1.00 per year to remain on the
premises.

The Alexander REC is the Republican Party Executive Committee for Alexander
County. It owns and operates a headquarters building located at 1 South Center
Street in Taylorsville, North Carolina (“South Center Building™). The Alexander
REC has established a political party headquarters building fund (“Alexander
REC Building Fund”) under N.C.G.S. § 163-278.19B for the support of a
headquarters building. As a result, the Alexander REC may accept donations from
corporations and other business entities to pay the mortgage on the South Center
Building, to pay rent on the South Center Building, or to make other expenditures
authorized under N.C.G.S. § 163-27.19B(4).

Under the terms of the proposed agreement for purchase and sale, the purchase
price of the South Center Building is approximately $23,000.00. The Alexander
REC will receive $250.00 in earnest money and $4,750.00 at closing. In addition,
ETICO Development will assume the existing mortgage on the property.
According to the 2019 mid-year semiannual report of the Alexander REC
Building Fund, the outstanding balance of the building’s mortgage is $18,352.32

ETICO Development will also provide a 99-year lease to the Alexander REC,
with the Alexander REC paying $1.00 per year to remain on the premises. The
Alexander REC will remain responsible for utilities.



If the Alexander REC agrees to relocate in the future, upon stabilization of the
property, the proposed agreement for purchase and sale states that the Alexander
REC may receive additional cash payments of between $6,250 to a cap of
$15,000 depending on the payment option selected by the Alexander REC.

Finally, the proposed agreement for purchase and sale states that ETICO
Development will provide a tenant improvement allowance of $30.00 per net
rentable square foot.

N.C.G.S. § 163-278.19B permits ETICO Development to make monetary
donations to the Alexander REC Building Fund for use by Alexander REC to pay
a mortgage, rent or to make other expenditures authorized under N.C.G.S. § 163-
27.19B(4). Monetary donations must be made in a verifiable form of payment.
ETICO Development may also make in-kind donations to the Alexander REC
Building Fund by assuming the mortgage on a headquarters building, or by
offering a rent that is below market rate.

ETICO Development may also fund tenant improvements. However,
improvements are limited to construction and renovations of the headquarters
building and fixtures, or other limited purposes allowed under allowed N.C.G.S. §
163-27.19B(4).

The Alexander REC must ensure that the transaction is appropriately reported.
N.C.G.S. § 163-278.19B(5). The Alexander REC Building Fund must report
receipt of the purchase price during the reporting period in which each transfer
occurs. The Alexander REC Building Fund should report the donation as three
separate line items: (1) the receipt of $250.00 by the Alexander REC Building
Fund on the date the earnest money is deposited in escrow, (2) the receipt of
$4,750.00 by the Alexander REC Building Fund on the date of the closing, and
(3) the receipt of an in-kind donation of the outstanding balance on the building
mortgage by the Alexander REC Building Fund on the date the mortgage is
assumed by ETICO Development. After the mortgage has been assumed, the
Alexander REC Building Fund should delete the outstanding debt from the
current and all future campaign finance reports.

In future reporting periods, the Alexander REC Building Fund must report any
additional monetary payments as contributions and the annual rent both as an
expenditure of the committee and as an in-kind donation to the Alexander REC
Building Fund. The Alexander REC Building Fund must report the annual $1.00
rent expenditure made by the committee, as well as the annual fair market value
of the discounted rent provided by ETICO Development. The $1.00 expenditure
may be reported as an aggregated expenditure. The discounted rent must be
reported as an in-kind contribution and should reflect the current fair market
value, thus the amount reported may vary from year to year.

Tenant improvements must also be reported as an in-kind contribution to the
Alexander REC Building Fund in the reporting period in which they are made.



The Alexander REC Building Fund must report the fair market value of each
improvement.

If you have any specific questions about how to report the items outlined above,
please contact my office. The opinion will be filed with the Codifier of Rules to

be published unedited in the North Carolina Register and North Carolina
Administrative Code.

Sincerely,

Karen Brinson Bell
Executive Director
North Carolina State Board of Elections

Cec: Molly Masich, Codifier of Rules
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Mr. Antoine Marshall

The Committee to Elect Antoine G. Marshall
P.O. Box 1371

Raleigh, North Carolina 27602

April 20, 2020

Re:  Request for an Advisory Opinion under N.C.G.S. § 163-278.23 regarding
childcare expenditures

Dear Mr. Marshall,

Tharnk you for contacting our office. This written opinion is in response to your
request under N.C.G.S. § 163-278.23 as to whether candidate campaign
committee funds may be used to pay for babysitters and daycare.

North Carolina law limits a candidate’s use of contributions to the permissible
uses outlined in N.C.G.S. § 163-278.16B. It is permissible for you, as the
candidate, to use candidate campaign committee funds (“committee funds™) for
“expenditures resulting from the campaign for public office.” N.C.G.S. § 163-
278.16B(a)1). The general rule for determining whether an expenditure is
permitted is to ask whether the expenditure would have been made absent the
campaign for public office. NoRTH CAROLINA STATE BOARD OF ELECTIONS,
CAMPAIGN FINANCE MANUAL 55 (2020). If the answer to that question is “yes,”
the expenditure should not be made.

In general, personal expenditures for food, clothing and housing must be made
regardless of the campaign for public office. However, when expenditures for
meals and housing are incurred only as a direct result of the campaign, these
expenditures may be made using committee finds. N.C.G.S. § 163-278.16B{a)(1).
In previous advisory opinions, executive directors have concluded that
expenditures caused by the necessity of being away from home and traveling are
authorized under N.C.G.S. § 163-278.16B. Written Opinion 2007-01-12
(regarding expenditures caused by the necessity to live in Raleigh while the
General Assembly is in session); Written Opimion 2011-07-12 (regarding incurred
mileage resulting from activities related to campaigning). When childcare is a
direct result of the candidate’s absence from the home due to campaign activities,
it too is allowable under N.C.G.S. § 163-278.16B(a)(1).

You are a licensed attorney. You noted that you have two young daughters who
live in Raleigh with you. Due to your wife’s employment in the Detroit Public
Schools, you are tasked with your daughters’ daily care. Your daughters have
been enrolled in daycare prior to and after you declared your candidacy in 2019.



In accordance with N.C.G.S. § 163-278.16B(a)(1), you may use committee funds
to hire a babysitter or to obtain the services of a licensed childcare facility
(“childcare expenditures”) when childcare expenditures directly result from your
absence at times when you would have personally cared for your children because
you are attending campaign meetings or events.

You may not use committee funds for childcare expenditures resulting from any
other meetings or events. For example, you may not use committee funds to pay
for childcare expenditures that result from meeting with your legal clients,
attending court proceedings or attending to personal matters.

You noted in your request that your children have been enrolled in daycare prior
to and after you declared your candidacy. Childcare expenditures may only be
charged to your campaign if your job circumstances have changed such that you
would have personally cared for your children during the hours you are now
attending campaign meetings or events.

Typically, billing by licensed childcare facilities is not hourly — often these
invoices are monthly, weekly or daily. Paid babysitters do not always issue
invoices and receipts. For accounting purposes, you will need to determine an
hourly rate. It is up to you to obtain documentation and to appropriately account
for the childcare expenditures that result from your campaign versus the childcare
expenditures that results from non-campaign activities.

You noted in your letter that you have relied on family in the area to assist with
the care of your daughters. You have not proposed using committee funds to hire
a family member as a paid babysitter or childcare provider. I would encourage
you to seek an additional written opinion before making any childcare
expenditures to your spouse, children, parents, brothers or sisters or other
relations, or to entities owned by these same family members.

If you have any further questions, please don’t hesitate to contact my office.

The opinion will be filed with the Codifier of Rules to be published unedited in
the North Carolina Register and North Carolina Administrative Code.

Sincerely,

Karen Brinson Bell
Executive Director
North Carolina State Board of Elections

Cc: Molly Masich, Codifier of Rules



The Committee to Elect Antoine G. Marshall
P.O. Box1371
Raleigh, NC 27602

* *ELECT* 919-436-5997

NTOINE

ARSHALL

Housg DisTrRICT 33

January 12, 2020

Ms. Karen Brison Bell
PO Box 2169
Raleigh, NC 27602-2169

Re: Request for Advisory Opinion under G.S. § 163-278.23
Dear Director Bell:

This is a request for a formal advisory opinion under G.S. § 163.278.23 regarding campaign finance rules
and their application to the extent that a candidate can use campaign funds ta pay for childcare
expenses. On luly 25, 2019, the Federal Elections Commission issued a final opinion an behalf of a
Congressional Candidate’s request to use campaign funds to pay for childcare expenses incurred during
her candidacy.! Under Federal law, candidates can make any “expenditure in connaction with the
campaign for Federal office of the candidate.”? Candidates are barred from converting campaign funds
to “personal use.”* North Carolina has a similar requirement which permits campaign committees to
engage in expenditures resulting from a campaign for public office,* but there is no record of opinion as
to whether childcare falls under a personal use definition.

| am a candidate for the North Carolina General Assembly House District 33 and The Committee to Elect
Antoine G. Marshall is my authorized campaign committee. | am a licensed attorney based in North
Carolina while my wife is a Program Associate for the Detroit Public Schools Community District.
Together we have two voung daughters, aged 2 and 3, who live in Raleigh with me. As such, | am tasked
with their daily care. The children were enrolled in daycare prior to declaration of my candidacy in
Qctober 2019 and continue to be enrolled in daycare. Most evenings when there are campaign events, |
have relied on family living in the area to watch them. However, in the instances when they are
unavailable, | have had to face the choice of taking my children with me to campaign events or hiring
paid babysitters. | am seeking to use campaign funds to pay for paid babysitters and requesting
clarification on the extent to which campaign funds can be used for daycare.

From a broader standpoint, | am aware of the gender dynamics that exist in a society where women are
defaulted as primarily responsible for child rearing and the barriers that lack of childcare can present for
potential candidates running for office. | believe that this decision has the potential to eliminate a hurdle

1 FEC Advisory Opinion 2019-13

252 U.S.C. § 30114(a)(1)

3 See 52 U.S.C. §30114(b); 11 C.F.R. §113.1(g)
Y N.C.G.S. §163A-1433



that prevents parents of young children from seeking public office and creates a hody of elected officials
as diverse as the voting populations they serve.®

Sincerely,

Antoine Marshall
Candidate for the North Carolina General Assembly
House District 33

5 Women only comprise of 26% of the General Assembly, and despite representing over 30% of eligible voters in
North Carolina, fewer than 10% of the General Assembly, are under 40 years old.



Mailing Address.
P.O. Box 27255,

NORTH CAROLINA oo

(866) 522-4723

STATE BOARD OF ELECTIONS Fax (919) 715-0135

Mr. Jonathan S. Berkon

Ms. Courtney T. Weisman

Counsel to Democratic Governors Association
700 13" Street, NW

Suite 600

Washington, D.C. 20005

May 5, 2020

Re: Request for an Advisory Opinion under N.C.G.S. § 163-278.23 regarding
contributions from Federal Super PACs to state political parties

Dear Mr. Berkon and Ms. Weisman,

Thank you for contacting our office. As counsel for the Democratic Governors
Association (“DGA™), you asked: (1) whether a Federal Super PAC may
contribute to a state political party despite being able to accept funds in excess of
the state’s $5,400 contribution limit and from impermissible sources such as
corporations or labor unions, and (2) whether a Federal Super PAC funded solely
from unlimited contributions may contribute to a state political party despite
being able to accept contributions in excess of $5,400.

Each state political party may establish a North Carolina political party committee
through which it accepts contributions and makes expenditures in support of
North Carolina candidates. A political party committee is a type of political
committee.

In your request, you note that the DGA maintains two political committees
registered with the Federal Election Commission (“FEC”). One committee
operates within the federal contribution limits and source restrictions — a
traditional federal political committee. The other committee accepts unlimited
contributions from “virtually any domestic source, including corporations and
labor unions™ — referred to as a federal independent expenditure-only political
committee, Federal Super PAC or Federal IE PAC. The DGA may also establish a
second Federal IE PAC that elects to only accept contributions from individuals.

Since the 1980s, the North Carolina State Board of Elections has permitted
federal political committee to make contributions to North Carolina candidates
and political committees if certain conditions are met. See Letter from Yvonne ..
Southerland to Mr. John N. Davis, NC FREEPAC (August 29, 1994); NC State
Board of Elections, August 8, 1985 Meeting Minutes. In 1993, this practice was
codified in N.C.G.S. § 163-278.7A with the adoption of HB 1157 “An Act to



Codify and Clarify the State Board of Elections’ Ruling Concerning Contributions
to State Campaigns by Federal Committees.” N.C. Sess. Laws 1995-593.

While a federal political committee is permitted to make contributions to North
Carolina candidates or political committees, it is required to make its
contributions within the limits specified in Article 22A. N.C.G.S. § 163-
278.7A(3).

1. Contribution Limits under N.C.G.S. § 163-278.13

States may impose contribution limits that are “closely drawn” to the state’s
interest in preventing corruption and the appearance thereof. North Carolina
Right to Life, 525 F.3d 278, 291 (2008) (citing Buckley v. Valeo, 424 U.S. 1, 24-
29 (1976)). While contribution limits may be applied to most political
committees, the application of contribution limits to independent expenditure
committees is limited. /d. at 293. The Fourth Circuit has held that North
Carolina’s contribution limits cannot be imposed on independent expenditure
political committees given the remove of independent expenditure committees
from candidates themselves. /d. at 295. Independent expenditure committees do
not coordinate their messages with candidates. 7d.

Thus, the State of Board of Elections must consider whether a given committee
operates as a traditional political committee, or as an independent expenditure
political committee (“IE PAC”) in applying contribution limits. In applying the
contribution limits in Article 22A to a federal political committee, North Carolina
must consider whether the federal political committee is a traditional political
committee or a Federal IE PAC.

North Carolina recognizes an IE PAC as a “political committee whose treasurer
makes and abides by a certification to the State Board of Elections that the
political committee does not and will not make contributions, directly or
mdirectly, to candidates or to political committees that make contributions to
candidates.” N.C.G.S. § 163-278.13(j).

N.C.G.S. § 163-278.13(a) prohibits an individual, political committee, or other
entity from contributing any money or other contributions in excess of the dollar
limit for that election. Paragraph (c) prohibits any candidate or political
committee from receiving the same. N.C.G.S. § 163-278.13(j), grants a specific
exception to these contribution limits for IE PACs, however, the IE PAC must
abide by the certification that it will not make contributions to candidates or to
political committees that make contributions to candidates. North Carolina Right
to Life, at 295 (“If independent expenditure committees are not in fact
independent, they risk forfeiting their exemption from North Carolina’s
contribution limits.”)

Much like a North Carolina IE PAC, a Federal IE PAC certifies to the FEC that
“This committee will not use those funds to make contributions, whether direct,



in-kind, or via coordinated communications, to federal candidates or committees.”
Federal Elections Commission, Registering a Super PAC,
https://'www.fec.gov/help-candidates-and-committees/filing-pac-
reports/registering-super-pac/ (last visited 04/14/2020).

Given the similarity between a NC IE PAC and Federal IE PAC, North Carolina
1s limited in its ability to apply contribution limits to Federal IE PACs. Asa

result, the Campaign Finance Division has provided guidance to committees that
Federal IE PACs may make unlimited contributions to North Carolina IE PACs.

However, a Federal IE PAC is not also exempt from N.C.G.S. § 163-278.13(j).
N.C.G.S. § 163-278.7A cannot be read to grant a Federal IE PAC the ability to
make contributions to North Carolina candidates and political committees when
N.C.G.S. § 163-278.13(j) explicitly prohibits a North Carolina IE PAC from
making the same contribution. The conditions imposed prior to and after the
adoption of N.C.G.S. § 163-278.7A demonstrate an intent to subject federal
committees to the rules and regulations that apply to North Carolina committees.
A federal political committee, including a Federal IE PAC, is required to make its
contributions within the limits specified in Article 22A. N.C.G.S. § 163-
278.7A(3). N.C.G.S. § 163-278.13(j) is a limit specified in Article 22A.

There is also no support for the proposition that North Carolina intended to permit
a Federal IE PAC to engage in activity with regards to North Carolina candidates
that it is prohibited from engaging in with regards to federal candidates. If a
Federal IE PAC were allowed to contribute to North Carolina candidates or
political committees, there would be a significant loophole in North Carolina law
which would incentivize a North Carolina IE PAC to file with the FEC, instead of
the State Board, to take advantage of the loophole and avoid the application of
N.C.G.S. § 163-278.13(j). North Carolina’s existing rules and regulations with
regards to state candidates would be made irrelevant by use of a federal political
committee structure.

II.  Source Limitations under N.C.G.S. § 163-278.19(a)

In additional to the analysis above, N.C.G.S. § 163-278.19(a) prohibits a
corporation, business entity, labor union, professional association or insurance
company from directly or indirectly contributing to a candidate or political
committee. Key to this limitation is the fact that the prohibition applies to both
direct and indirect contributions.

A North Carolina political committee is also prohibited from accepting
contributions from corporations under N.C.G.S. § 163-278.15.

A federal political committee which accepts corporate contributions may not
make contributions to a North Carolina political committee. To permit a
contribution would create a pathway for corporations to violate N.C.G.S. § 163-



278.19(a) and expose North Carolina political committees to receiving corporate
contributions prohibited by N.C.G.S. § 163-278.15.

In conclusion, a Federal IE PAC that accepts unlimited contributions from
prohibited sources may not make contributions to a North Carolina political party
committee. A Federal IE PAC that only accepts unlimited contributions from
individuals also may not make contributions to a North Carolina political party
committee. All Federal IE PACs must comply with the limit in N.C.G.S. § 163-
278.13(j) and may not make any contributions to North Carolina candidates or
political committees that make contributions to North Carolina candidates.

At present, North Carolina’s federal committee reporting forms do not ask federal
political committees to disclose whether they operate as a federal political
committee or as a Federal IE PAC. T am directing the Campaign Finance Division
to update these disclosures to ensure greater transparency for the public and for
North Carolina political committees accepting contributions from registered
federal political committees.

The opinion will be filed with the Codifier of Rules to be published unedited in
the North Carolina Register and North Carolina Administrative Code.

Sincerely,

s

Karen Brinson Bell
Executive Director
North Carolina State Board of Elections

Cc: Molly Masich, Codifier of Rules
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Karen Brinson Bell, Executive Director
North Carolina State Board of Elections
PO Box 27255

Raleigh, NC 26703

elections shoe@ncsbe.gov

Re:  Request for Written Advisory Opinion
Dear Ms. Brinson Bell:

Pursuant to N.C. Gen. Stat. § 163-278.23, we write on behalf of our client, the Democratic
Governors Association (“DGA™) secking a wrtten advisory opimon regarding the permissibility
of certain federal political committees to make contributions to state political parties and any
affiliated party committees (each a “stare political party”). It is the intention of the DGA and its
representatives to rely on your advice and to abide by the terms and provisions of your opinion.

DGA maintains two political committees that are registered with the Federal Election
Commission (“FEC™): (1) a political committee that complies with federal contribution limits
(85,000 per year) and source restrictions (no contributions from corporations or labor unions)
(“Regular PAC) and (2) a political committee that may accept unlimited contributions from
virtually any domestic source, including corporations and labor unions (“Super PAC™). Donors
who contribute in excess of $200 per calendar year to either the Regular PAC or Super PAC are
disclosed to the FEC through ongoing campaign finance reports. Depending on the outcome of
this request, DGA might also establish a second Super PAC with the FEC that is funded solely
from an account maintained within DGA that only accepts unlimited contributions from
individuals (“Unlimited Individual PAC™). Original donors would not be disclosed on the
Unlimited Individual PAC’s campaign finance reports; instead, those reports would show lump
sum transfers from the DGA.

The DGA asks two questions:

1. May the Super PAC contribute to a state political party despite being able to accept funds
in excess of the state’s $5,400 contribution limit and from impermissible sources such as
corporations or labor umons?

2. May the Unlimited Individual PAC contribute to a state political party despite being able
to accept contributions in excess of $5,4007



North Carolina State Board of Elections
February 7, 2020
Page 2

I North Carolina Law Governing State PACs

The North Carolina State Board of Elections” (“Beard”) position on non-federal political
committees registered with the Board (“state PACs™) is not complicated. A conventional state
PAC may only make contributions to a state political party if it accepts contributions in
permissible amounts and from permissible sources.! More specifically, if a state PAC wants to
make contributions to a state political party, it may only accept contributions that comply with
the $5,400 limit on incoming contributions, and it may not accept contributions from
corporations or labor unions.>

Alternatively, if a state PAC wishes to accept contributions from otherwise impermissible
sources or in otherwise impermissible amounts, it must limit itself only to independent
expenditure activity, and its treasurer must first certify that it “does not and will not make any
contributions .. directly or indirectly, to a candidate or a political commitiee that makes
coniribuiions to candidates.””® In other words, it must agree to operate as an independent-
expenditure only PAC.* Ifthe certification is not made, accepting such contributions is
prohibited. Therefore, such independent expenditure committees are prohibited from making
contributions to a state political party in North Carolina.

The Board’s position is logical and consistent: a person or entity cannot do indirectly what it is
prohibited from doing directly. If a corporation is prohibited from directly contributing to a state
political party under North Carolina law, it should not be able to do so through a state PAC.
Indeed, the Board’s latest guidance confirms that “[i]t is unlawful for any corporation, business
entity, labor union, professional association, or insurance company to directly or indirectly
contribute to any political party committee.” Similarly, if an individual can only give $5,400 per
election to a candidate, that donor should not be able to circumvent that restriction by giving
indirectly through a state PAC. While the state does allow a state political party to accept
unlimited contributions from individuals and state PACs, that exception does not extend to other
types of committees.

IN.C. Gen. Stat. §§ 163-278.13(a), 163-278.15(a); N.C. State Bd. of Election, Campaign Finance, General
Campaign Finance Information, https://www.ncsbe.gov/campaign-finance (adjusting limit to for inflation from Jan.
1, 2019 to Dec. 31, 2020, see also NC Statement of Organization - Independent Expenditure Committee, Form
CRO-2100G, https://s3.amazonaws.com/dl. ncsbe gov/Campaign_Finance/Forms/cro2100G/cro2100G pdf.

2 Form CRO-2100G, supranote 1; N.C. Gen. Stat. §§ 163-278.13(a), 163-278.15(a).

3 Form CRO-2100G, supra note 1 (emphasis added); see also 2019 Campaign Finance Manual at 90, NCSBE,
https://s3.amazonaws.com/dl.ncsbe.cov/Campaign Finance/Campaign%20Finance%20Manual%20Version%2019.3
.pdf [“2019 Board Manual” herein], N.C. Gen. Stat. §§ 163-278.13(a), 163-278.15(a).

4N.C. Gen. Stat. § 163-278.13(]).

52019 Board Manual, at 73 (emphasis added); see also N.C. Gen. Stat. § 163-278.19(a).

SN.C. Gen. Stat. § 163-278.13(h); see also 2019 Board Manual, at 73 (“These political party committees are not
subject to the five thousand four hundred dollar ($5,400) per election contribution limitation that other political
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I1. Federal Political Committees and N.C. Gen. Stat. § 163-278.7A

To reduce unnecessary reporting burdens, North Carolina law permits federally-registered PACs
to participate in North Carolina elections with truncated registration and reporting obligations.
Specifically, North Carolina law permits a “federal political committee, as defined by the Federal
Election Campaign Act and regulations pursuant thereto, to make contributions to a North
Carolina candidate or political committee” so long as the committee (i) is registered with the
Board, (i1) “[c]omplies with the reporting requirements specified by the [Board],” (iii) “[m]akes
its contributions within the limits specified in this Article,” and (iv) appoints an assistant or
deputy treasurer who is a resident of North Carolina.’

The substantive state laws governing federal PACs appears to be materially the same as those
governing state PACs, in that federal PACs must “compl[y] with the [Board’s] reporting
requirements” as well as make any contributions within the limits set out in Article 22A of the
North Carolina General Statutes, which governs state political committees. DGA has found no
evidence that N.C. Gen. Stat. § 163-278.7A was intended to allow federal PACs to accept funds
otherwise prohibited under state law and spend those funds in state races. In fact, when this
provision was enacted in 1996, the Super PAC and the Unlimited Individual PAC would have
been prohibited entities under federal law.®

III.  Legal Discussion

This request asks whether N.C. Gen. Stat. § 163-278.7A—the statute specifically addressing
federal PACs—can somehow be interpreted to permit the Unlimited Individual PAC to make
contributions to a state political party in ways that state PACs cannot. North Carolina law would
appear to answer that question in the negative. Under N.C. Gen. Stat. § 163-278.7A(3), a
federally-registered PAC that contributes to a state political party must “[m]ake[] its
contributions within the limits specified in this Article.” North Carolina law, in turn, prohibits
state PACs that accept contributions in excess of $3,400 or from corporations or unions from
contributing to a state political party. Accordingly, to the extent that federal PACs take money

committees and subordinate political party committees face... A contributor may give any amount to these political
party committees and the political party committee may give any amount to any other North Carolina political
committee.”).

"N.C. Gen. Stat. § 163-278.7A.

8 Citizens Unitedv. FEC, 558 U.S. 310 (2010), SpeechNow.org v. FEC, 599 F 3d 686 (D.C. Cir. 2010). The
Board’s campaign finance forms appear to suggest that a federal PAC could make independent expenditures, but
there is nothing to indicate that such an entity could make contributions to North Carolina candidate, party, or
political committees. See NC Registered Federal Committee Independent Expenditure Report, Form CRO-4220,
https://s3.amazonaws.com/dL.ncsbe.gov/Campaign Finance/Forms/cro4220/cro4220.pdf.
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from corporations or unions, or accept contributions in excess of $5,400, they, like state PACs,
would appear to be prohibited from making contributions to a state political party.®

Put differently, the question is whether the Board interprets N.C. Gen. Stat. § 163.278.7A and
other governing statutes to give federal PACs a distinct advantage over state PACs in two
material respects: (1) by allowing them to use funds received from impermissible sources or
funds in excess of $35,400 per source to make contributions to a state political party; and/or (2) by
allowing them to use funds that have not been demonstrated to originate from permissible
sources to make contributions to a state political party. The plain language of the statute suggests
that it does not, since N.C. Gen. Stat. § 163-278.7A aims to create parity between state PACs and
federal PACs. If anything, the statute allows for a more stringent scheme to be applied to federal
PACs, stating, for example, that the reporting requirements can actually be more stringent than
those applicable to state PACs when the “federal political committee makes any contribution to a
North Carolina political committee in any election in excess of four thousand dollars ($4,000) for
that election.”!®

To conclude that N.C. Gen. Stat. § 163-278.7A was intended to advantage federal PACs over
state PACs would effectively gut the state’s corporate contribution ban and undermine existing
contribution limits by creating a significant loophole through which excessive and impermissible
funds can influence North Carolina elections. State PACs would deregister with the Board and
register as Super PACs or Unlimited Individual PACs with the FEC. They would take in
contributions well in excess of $5,400, obscure the original source of those funds, and finance
their North Carolina activities with funds the state legislature has intentionally banned from state
elections. Had the state legislature intended to advantage federal PACs in this way, it likely
would have included them in the same exemption that now allows a state political party to raise
unlimited funds from individuals and state PACs.

With respect to donor disclosure, it would again appear that one cannot do indirectly what one
cannot do directly.!! The source and amount of a donor’s contribution to a state PAC must
normally be disclosed under state law. Yet the filed reports of the Unlimited Individual PAC
would not disclose the original source of its funds. It would run counter to the underlying
purposes of North Carolina’s regulatory scheme to create a loophole through which a donor can
obscure itself and the amount of its contribution simply by routing its donation through a non-
reporting organization that subsequently contributes to a federal PAC. Washing contributions in
this way would make it practically impossible for even a sophisticated observer to determine

9N.C. Gen. Stat. §§ 163-278.13(a), 163-278.15(a); Form CRO-2100G, supra note 1.

ON.C Gen. Stat. § 163-278.7A.

U Id § 163-278.21 (“The State Board of Elections shall have responsibility, adequate staff, equipment and facilities,
for promulgating all regulations necessary for the enforcement and administration of this Article and to prevent the
circumvention of the provisions of this Article.”).
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whether such donations are complying with the law, thereby encouraging abuse and ultimately
allowing the exception to outstrip the rule.

The Board must issue clear guidance on these questions — well in advance of the 2020 election —
so that all political committees, regardless of partisan affiliation, are treated equally.

Sincerely,

I

Jonathan S. Berkon
Courtney T. Weisman
Counsel to Democratic Governors Association




